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DETERJ.\1INATION Al'iD ASSESS~1ENT OF COSTS

In accordance with the furegoing Discussion and Findings. the Panel determines pursuant

to 17 u. S. C. § 119(c)(3), that the compulsory license fees to be paid from July 1. 1997 through

December 31. 1999. by satellite carriers for the right to retransmit broadcast station signals to the

public for private home viewing should be as follows:

$0.27 per subscriber-per month for all distant broadcast retransmissions; and

$0.00 for all local. as defined under section 119(d)( 11). superstation retransmissions.

To the extent the panies' PFFCL are consistent with this Repon. we accept said findings.

To the enent they vary. we reject them.

Pursuant to 37 CFR § 251.54(a)(1), the Panel determines that the entire cost of this

arbitration proceeding should be borne equally by the respective sides, the copyright owners on

the one side and the satellite carriers (including ASkyB) on the other.

CERTIFICATION BY CHAIRPERSON

Pursuant to 37 CFR § 251.53(b), on this 28th day of August. 1997, the Panel Chairperson

hereby cenifies the Panel's determinations contained herein.



APPE~DIX 1

Definitions:

N EV1DE~CE -- Admitted into evidence by CARP Panel prior to 4/17/97.
ADMISSIBLE \VITHOL,. OBJECTION -- Parties al!ree that exhibit mav be admitted into- .
evidence. but that admission cannot be treated as binding precedent for admissibiliry of
additional exhibits.'
ALL OTHER EXHmrrS -- May be used only to clarify testimony of a witness concerning:
the exhibit that was shown to and discussed with that wimess. -

SHeA DIRECT EXHmrrS

United Video Pre-1989 Cable Copyright Refunds. 3/10/95 (Parker 4/8)
Marked: 2891: Received IN EVIDENCE 2892 by motion at hearing

j Southern Satellite Pre-1989 Cable Copyright Refunds. 3/3/95 (Parker 4/8)
Marked: 2891: Received IN EVIDENCE 2892 by motion at hearing

3 S'\fl Pre-1989 Cable Copyright Refunds. 3/3/95 (parker 4/8) Marked: 28911.
Received IN EVIDENCE 2892 by motion at hearing

Revised Table JH-l "Copyright Royalties Paid by Cable Television Operators
Under Section 11 1 (1992-1995)" (CONFIDENTIAL) (4/10 Haring) Marked: 3061:
Received IN EVIDENCE 3067 by motion at hearing

5 Haring Testimony Errata re JR-l (CONFIDENTIAL) (4/10 Haring) Marked: 306
1: Received IN EVIDENCE 3067 by motion at- hearing

6 Revised Table JH-3 "Rate Card - Selected Cable Networks (1992. 1995.
1997)" (4/10 Haring) Marked: 3062: Received IN EVIDENCE 3067 by
motion at hearing

7 Haring Testimony Errata re JH-3 (4/10 Haring) Marked: 3062: Received IN
EVIDENCE 3067 by motion at hearing

8 Revised Table JH-5 "Netlink 'One-Stop' Program Package Prices (1992.
1995)" (4/10 Haring) Marked: 3064: Received IN EVIDENCE 3067 by
motion at hearing



SBCA CROSS EXHmlTS

lX Donaldson. Lufkin and Jenrene. JT4 (Trautman 3.'13) ~1arked: 2961

2X Cable World Article (Trautman 3/13) Marked: 212

3X Broadcasting & Cable 5i13 (Desser 3/14) Marked: 378

4X Chicago Professional Spons v. NBA. 95 F.3d 595 (7th Cir. 1996) (Desser 3/14)
Marked: 388: ADMISSIBLE WITHOm OBJECTION (official notice)

5X Desser Pre-filed Testimony· 1991 Satellite Rate Adjustment Proceeding
(Desser 3/14) Marked: 419: ADMISSIBLE WITHOm OBJECTION (prior
testimony already incorporated by reference)

6X Desser Live testimony - 1991 Satellite Rate Adjustment Proceeding (Desser 3/14)
Marked: 420; ADMISSIBLE WITHOlJl OBJECTION (prior testimony
incorporated by reference)

7X Kagan Cable TV Programming (Desser 3/14) Marked: 456: Withdrawn: 459

8X Kagan's The State of DBS 1996 pp. 134-135 (Desser 3/14) Marked: 495

9X Congressional Record 11129/94 • Hughes statement (Olson 3/17) Marked: 634:
ADMISSIBLE W1THom OBJECTION (Official Notice)

lOX SHVA Hearings 1/27/88 (Olson 3/17) Marked: 714; ADMISSIBLE
WITHOm OBJECTION (Official Notice)

11X WPIX Program Listing 3/23/97-3/29/97 (Graff 3/18) Marked: 833

12X Comparagraph - WGNIKTLAlWPIX Weelcdays Schedule (Graff 3/18) Marked: 852

13X Satellite Orbit March 1997 - C-band Satellite program schedule (Hummel 3/18)
Marked: 954

14X Decision in 1989 Cable Royalty Dist. Proceeding (April 27. 1992) (Kessler 3/18)
Marked: 1011; ADMISSIBLE WITHOUT OBJECTION (official notice)

15X Jack Valenti Transcript 12/20/95 (Kessler 3/18) Marked: 1021: ADMISSIBLE
WITHOl.;10BJECTION

16X Decision in 1991 Satellite Carri~r Rate Adjustment Proceeding (May 1. 1992)
(cross-reference: SBeA 36X) (Cooper 3i19) Marked: 1094: ADMISSmLE

,



\VITHOCT OBJECTION (official notice)

1iX "Programmers Warehouse' (Cooper 3119) ;vlarked: 1106

18X Other Comparisons (Cooper 3/19) Marked: 1108

19X CPB Web Page (Wilson 3/19) Marked: 1268

lOX PBS Fiscal Year 1995 Contributions. PBS 0147·0148 (Wilson 3/19)
Marked: 1282; ADMISSmLE 'WlTHour OBJECTION

21X Kagan Anicle 4/30193 (Wilson 3119) Marked-. 1303; ADMlSSmLE
WITHOUT OBJECTION (PBS P. 0149 ONLY)

22X PBS 0153 (Wilson 3/19) Marked: 1306

23X Crandall Testimony (Crandall 3/20) Marked: 13i6

24X New York Times Commentary 9/13/89 (Sternfeld 3/20) Marked: 1524

25X Video-. Piece from NBC for "By ·Satellite" (Sternfeld 3120) Marked: 1539

26X Broadcasting & Cable anicle "Does Sky Have a Limit" (Sternfeld 3/20)
Marked: 1564

27X Norman Hecht Study 4/93 (Mclaughlin 3/22) Marked: 1642

28X Kagan Cable TV Programming 9/30/95 p. 5 of 12 (fIrst page only of SBCA 7X and
35X) (Mclaughlin 3/22) Marked: 1664

29X "News Corp Makes $1 Billion Bid to Enter US Satellite TV Market" (Mclaughlin
3/22) Marked: 1741

30X From Owen/Wildman's "Video Economics" p. 24 re Network Economics (Owen
3/24) Marked: 1863; ADMISSmLE WITHam OBJECTION

31X Modem Models of Program Choice pp. 125-126 (Owen 3/24) Marked: 1881;
ADMISSIBLE WITHOUT OBJECTION

32X "Big Year for Big Four" Broadcasting & Cable 3/3/97 pp. 4-5 (Owen 3/24) Marked:
1895

33X "Earnings Roundup - GE Gets Record Revenues" Broadcasting & Cable 1116/97
pp. 4-5 (Owen 3/24) Marked: 1897

..
j



:,1X' G b d . 1""l iI9,,'G b d 1:"") \,1 k d' "067_ -t er ran t transcnpt . _. _, -' ( er ran t _, __ .Vlar e . _

:35X Cable TV Programming 9/30/95 p. 5 of 11 (JSC 0043) (cross-reference: SBCA 7X
(PP. 5. PBS 0014-0015): (SBCA 28X) (Gerbrandt 325) Marked: 2078:
ADMISSIBLE \VITHOl;T OBJECTIO~ (Pornon only -- p. JSC 0043. redact
bottom 1/3 of page) NOT coniidential

36X t991 Satellite Carrier Rate Adjusanem Proceeding (May 1. 1992)
(cross reference: SBCA 16X. p. 19052 only) (Gerbrandt 3/15) Marked: 2115

37X Kagan graph "Prime Time Viewing Trends" from The Economics of TV
Programming & Syndication 1996 p. 40 (Gerbrandt 3/25) Marked: 2126

38X Gerbrandt rranscript12.'13195 (Gerbrandt 3/25) Marked: 2132

JSC DIRECT EXHIBITS

Errata Corrections to be Made to the Direct Written Testimony of Edwin S. Desser

IB Dec. 1996 FCC Video Competition Repon Marked: 3061; Received IN
EVIDENCE 3067 (by motion at hearing)

JSC CROSS EXHIBITS

IX Sky Repon 3/18/97 (Parker 4/7) Marked: 2357

2X Echosw DBS Repon 1/22/97 (Parker 417) (Padden 4115) Marked: 2362

3X Cable-Telco Repon 3/24/97 (Parker 417) Marked: 2365

4X Copyright Owners' Request for Documents letter to PG/JDS 12/12/96 (Parker
417) Marked: 2400

5X Satellite Carriers' Response to Copyright Owners Joint Document Request
12/17/96 (parker 4/7) Marked: 2400

6X Joint Spons Claimants follow-up request for documents (Parker 4f7) Marked:
2401

iX CRB Response to follow-up request 1/3/97 (Parker 417) Marked: 2401

3X "Top 100 MSOs" Cablevision 1/27197 p. 45 (Parker 41i) Marked: 2414



9X Super Star Connection Copyright Form SA-3 .+/1.+/89 (Parker 4:8) \1arked: ~57S:

Received L'i EVIDE~CE 2592 by motion at heanng

lOX E~I Copyright Form SA-3 212i,'89 (Parker 4/8) \-1arked: 2593: Received L'J
EVIDENCE by motion at heanng

11X Southern Satellite Systems. Inc. Copyright Form SA-3 3/1/89 (Parker 4/8)
Marked: 2605: Received L'i EVIDENCE by motion at hearing

l1X DIRECTV Adds Superstation WGN to Its Channel Lineup" UV press release 3/18/9i
(Parker 418) Marked: 2618

13X Comm. Daily "Satellite TV Homes Could Lose Access to Superstations in 1995"
1/25/93 Vol 13 N~15 (Parker 4/8) Marked: 2629

14X DIRECTV Web Site "Sports Blackouts" (cross-reference - ponion of JSC Ex 2)
(Parker 4/8) Marked: 2641

15X SA-3 Blank Form (Larson 4110) Marked: 2913: Received IN EVIDENCE 3038
by motion at hearing

16X Account Period Summary 7/28/96 (SBCA 0150) CONFIDENTIAL (Larson 4/10)
Marked-. 2932: Received IN EVIDENCE 3039 by motion at hearing

17X Copyright Licensing Division Repon of Receipts 3/27/97 (Larson 4/10)
Marked: 2961: Received IN EVIDENCE 3041 (by motion at hearing) (SBeA
reserved right to challenge authenticity and completeness; reviewed, and no challenge
made)

18X Cable Data Corp. Special Run 95/2 Sample 3/3/97 (SBCA 0209) 51 pp.
CONFIDENTIAL (Larson 4/10) Marked: 2971: Received IN EVIDENCE 3045
by motion at hearing

19X CRT 3.75/Syndex Surcharge Decision 47 Fed Reg 52146 (11/19/82) (Larson 4/10)
Marked: 2978 IN EVIDENCE 3045 by motion at hearing

20X NCTA v. CRT, 724 F.2d 176 (D.C. Cir. 1983) (Larson 4/10) Marked: 2979:
Received IN EVIDENCE 3046 by motion at hearing

21X Ensw Cable SA-3 95/2 (311/96) (Larson 4/10) Marked: 3002: Received IN
EVIDENCE 3050 (by motion at hearing) (SBCA reserved right to challenge
authenticity and completeness: reviewed. and no challenge made)

5



::X Testimony of G. Todd Hardy 216/92 CRT 91-3-SCRA (cover page & P. 6)
(Harimz 4/10) ~arked: 3108

:3X Stephen Silbennan Testimony 216/92 pp. I-I I (Haring 4110) Marked: 3122

24X Post Hearing Brief for the Satellite Carriers before CRT 2/19/92 cover page &
pp. 45...6 (Haring 4110) Marked: 3125

25X 59 Fed Reg 67635-67636 "Definition of Cable System" 12!30/94 (Harin2 4/11)
Marked: 3197; Received IN EVIDENCE by motion at hearing -

26X 57 Fed Reg 3284-3296 "Definition of Cable System" 1/29/92 (Haring 4/11)
Marked: 3197; Rec~ived IN EVIDENCE by motion at hearing'

27X The Observer 3/2197 "~urdoch Spends S1bn to Malee Sky Top in US News
Corp's Tie-Up with EchostaI Threatens the Supremacy of Cable, Says
Edward Helmore in NY' (Padden 4/ 15) ~arked: 3662

28X The Financial Times 2126197 "Murdoch Empire Strikes Back in US TV" (Padden
4/15) Marked: 3662

29X Broadcasting & Cable 10/12/92 "Many Players Eye Retransmission Pot...·, (Padden
4/15) Marked: 3673

30X 17 USCA § I 19 pp. 951-956 (Padden 4/15) Marked: 3689

31X Des Moines Register 2126/97 (Padden 4/15) Marked: 3713

32X Broadcasting & Cable 2/14/97 p.7 (Padden 4/15) Marked: 3713

33X Letter from Padden (ASKYB) to Hewitt (SBCA) 118/97 (Padden 4/15) Marked: 3713

34X "Confidential Draft" -- proposed legislative amendment (padden 4/15) Marked: 3713

3SX Rupen Murdoch testimony 4/10/97 before US SeI11te Committee on Commerce.
Science and Transportation (Padden 4/15) Marked: 3713

36X Multichannel News 3/2/92 "Get Govt Out of All Carriage Decisions" (padden 4/15)
Marked: 3763

3iX Padden statement before House Subcommittee on Intellectual Propeny 3/17/93 cover
page. pp. 46-49 (Padden 4/15) Marked: 3563

6



38X ~!ul[ichannel ~ews 5/28/90 "Once an Enemy. Padden Cuddles Up [0 Cable" (Padden
~/15) @ED OUT BUT NO TRANSCRIPT ENTRY FOR YlARKING FOR
IDENTIFICATION; DISCUSSED AT 3i4-+ et seq .. Parties have agreed to treat as
marked),

39X Comm. Daily 4/11/97 "Murdoch Plans Total Local Carriage From Satellite" pp 2-3
(Padden 4/ 15) ~arked: 3790

40X Electronic Media 3/16/92 "Copyright Report Good for Studios" (Padden 4/15)
Marked: 3798

ASKYB DIRECT EXHmrrS

Satellite Home Viewer Act: Section 119 (c)(3)(d) (Padden 4/15) Marked: 3586

2 SUbscription Totals: Cable vs. Satellite 12/11/95 (Padden 4115) Marked: 3590

3 Tel Cable Advertisement (to stay with cable rather than satellite) (Padden 4/15)
Marked: 3593: ADMISSmLE WITHOm OBJECTION

4 Chan - Copyright Rates Established for Retransmission of Local Television
Broadcasts (Padden 4/15) Marked: 3597

BROADCASTER CLAIMANTS CROSS EXHJBlIS

IX 47 U.S.C. § 325 (Trautman 3/14) Marked: 1936; Received I!'l EVIDENCE 1941 bv
motion at hearing

2X "Home & Garden. Game Show Network & WGN ... to be Added to Primestar
Channel Line-Up" 12/10/96 (Parker 4/7) Marked: 2502

3X Denver. CO DMA (Nielsen) 11/93 (Shooshan 4/11) Marked: 3512

CQ~1MERCIAL NETWORKS CROSS EXHIBITS

IX Airtime Avails. Inc. Web Page pp. 1-2 3/19/97 (Haring 4/10) Marked: 3182;
ADMISSmLE WITHOUT OBJECTION

PROGRAM SUPfLIERS

[None]

7



PBS DIRECT EXHmrrS

Videotape. Fall 1996 (Wilson 3il9) Marked: 1:~A: l'\ EVIDE~CE (by motion at

hearing)

., Videotape. Children's Programming (Wilson 3119) Marked: 1244: ~ EVlDE~CE

(by motion at hearing)

PBS CROSS EXHIBITS

1X 17 F,3d 344 (llth Cir.) (Parker 4/8) Marked: 2678: Received IN EVIDENCE 2846
by motion at hearing

2X All Sub AuthiDeauth Count pp. 4-6 (Parker 4/8) Marked: 2694

3X Denver 5 6/30/96 (Parker 4/8) (marked by Dennis Lane. Program Suppliers) Marked:

2759

8
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70977, Southwest Station, Washington.
D.C. 20024. Teiephone (202) 707-8380.

SUPPLEMENTARVINFORMAnON:

Recommendation of the Register of
Copyrights

I. Background

Congress passed the Satellite Home
Viewer Act of 1988 to create a
compulsory copyright license, codified
at secUon 119 of the Copyright Act, for
the retransmission of over-the-air
television broadcast signals. 17 U.S.C.
119. Similar in many ways to the cable
compulsory license enacted by Congress
i?, 1976, the satellite carrier compulsory
hcense permits satellite carriers to
retransmit TV signal. to their
subscribers upon semiannual
submission of royalty fees and
statements of account to the Copyright
Office. The royalty fees collected by the
Copyright Office are deposited with the
United States Treasury for subsequent
distribution to copyright owners of
programming retransmitted by the
satellite carriers.

Section 119 identifies two types of
television broadcast signals that are
subject to compulsory licensing:
8uperstations and network signals. A
superstation is the signal of any
commercial independent television
station licensed by the Federal
Communications Commission.
Examples of superstations retransmitted
by satellite carriers under section 119
are WTBS, Atlanta and WGN, Chicago.
A network station is defined as follows:

(A) A television broadcast station,
including any translator ltation or terrestrial
satellite station that rebroadcasts all or
substantially all of the programming
broadcast by a network station. that is owned
or operated by, or affiUated with, one or more
of the television networks in the United
States which offer an interconnected program
service on a regular basis for 15 or more
hours per week to at least 25 of its affiliated
television licensees in 10 or more States: or

(B) A noncommercial educational
broadcast station (as defined in section 397
of the Communications Act of 1934). 1

17 U.S.c. 119(d)(2). Examples of
network signals carried by satellite
carriers are ABC. CBS, and NBC. A
station of the Public Broadcasting
Service (PBS) would also be considered
a network signal under the statute.

Under the section 119 license.
satellite carriers can retransmit any
superstation they choose to any
subscriber located anywhere in the
United States. However. such is not the

1 This IS the definition of a network signal after
the 1994 amendments to section 119. The earlier
definition was the same one appearing in section
111 of the Copynght Act.

case with the retransmission of network
signals. Satellite carriers may only make
use of the license to retransmit a
r,etwork signal to a subscriber who
resides in an "unserved household." An
"unserved household" is defined as a
household that:

(A) Cannot receive through the use of a
conventional outdoor rooftop receiving
antenna, an over-the-air signal of grade B
intensity (as defined by the Federal
Communications Commission) of a primary
network. station affiliated with that network..
and

(B) Has not, within 90 days before the date
on which that household subscribes. either
initially or on renewal, to receive secnndary
transmissions by a sate1lite carrier of a
network. station affiliated with that network,
subscribed to a cable system that provides
the signal of a primary netWork. station
affiliated with that network.

17 U.S.C. 119(d)(10). Service of network
signals to subscribers who do not reside
in unserved bouseholds is an act of
copyright infringement, subject to the
remedies of cbapter 5 of the Copyright
Act, unless the carrier is able to
negotiate a private agreement with
copyright owners to license all the
copyrighted works on those network
signals.

In creating the section 119 license in
1988, Congress established different
royalty rates for superstation and
network signals. based upon
approximations of what cable paid for
such signals under the section 111 cable
compulsory license. 17 U.S.C. 111. The
original rate for a superstation was 12
cents per subscriber per month. The
original rate for a network was 3 cents
per subscriber per month. Congress.
however, authorized a rate adjustment
procedure to change these rates in 1992.

n. The 1992 R.ate Adjustment

At the time of passage of section 119,
the Copyright Royalty Tribunal was still
in existence. However, rather than
invest the Tribunal with authority to
adjust the section 119 rates, as was the
case for all other compulsory licenses in
the Copyright Act. Congress instead
gave the task to an ad hoc arbitration
panel assembled solely for that purpose.
The TribunaloWas given authority to
review the decision of the arbitration
panel, as is the Librarian in this
proceeding, but under a different
standard of review.

Congress also established a number of
factors for the arbitration panel to
consider in reaching its determination.
The statute provided:

In determining royalty fees under this
paragraph. the Arbitration Panel shall
consider the approximate average cost to a
cable system for the right to secondarily

transmit to the public a primary transmission
made by a broadcast station, the fee
established under any voluntary agreement
filed with the Copyright Oft'lce in accordance
with paragraph (2),2 and the last fee proposed
by the parties. before praceecliDp under this
paragraph, for the secondary trlIDImisaion of
superstations or network stations for private
home viewing. The fee sball also be
calculated to achieve the following
objectives:

(i) To maximize the availability of creative
works to the public.

(il) To afford the copJriBht owner a fair
return for his or her creaIiwJ work lIDd the
copyright user a fair income UDder existing
economic conditions. '

(iii) To reflect the ftIlatiftlO'" of the
copyright owner and the ClOPJdIbt user in
the product made availlble to the public with
ftIIpeet to ftIlative ~tive CIl8ribation.
~ecImologicalcontributioD. c.pItal .
mveatment. cost, ris\t.lIDd'CQDtrihution to the
openlDc ofnew marbta..c:n*ttve
expnl8lion and media for their
communication. .

liv) To minimize any dimrpdve impact on
the structure of theind~ involved and
on generally prevailing induIlrypraetices.

17 U.S.C. 119(c){3)(B) (1988).
The arbitrapon paael wu siven 60

days to reach its determlutlon: it
delivered its report loth. Copyright
R.oyalty Tribunal on March 2, 1992. The
panel recommended that the royalty fee
for network signals be railed from 3
cents to 6 cents per subec:riber. 51 FR
19061 (May 1. 1992). For superstations,
the panel recommended a two-tiered
rate structure. The panel was impressed
with Congress' consideration of the
application of syndicated exclusivity
protection on the satellite industry.
With respect to cable retransmissions of
broadcast signals, broadcasters may
purchase exclusive rlgbta to broadcast
programming within their local market,
and any cable operetor importing the
same programming into the
broadcaster's local market is required to
black it out. Congress directed the FCC
in 1988 to consider adopting syndicated
exclusivity rules for the satellite
industry. but the Commiaaion ultimately
determined that it was not technically
feasible for satellite carriers to black-out
programming. See 6 FCC Red. 725
(1991). To make up for this
technological deficiency, the panel
imposed a higher royalty rate to
compensate for the loss of exclusivity
protection.

For superstations, if they had been
retransmitted by a cable system rather
than a satellite carrier and would have
been subject to the FCC's syndicated
exclusivity rules. the panel adopted a
rate of 17,5 cents per subscriber per
month. 57 FR at 19061 (1992). For

, No such voluntary agreements were reached.
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70977, Southwest Station. Washington.
D.C. 20024. Te'ephone (202) 707-8360.

SUPPLEMENTARY INFORMATION:

Recommendation of the R.egister of
Copyrights

I. Background

Congress passed the Satellite Home
Viewer Act of 1988 to create a
compulsory copyright license, codified
at section 119 of the Copyright Act. for
the retransmission of over-the-air
television broadcast signals. 17 U.S.C.
119. Similar in many ways to the cable
compulsory licenae enacted by Congress
in 1976. the satellite carrier compulsory
license permits satellite carriers to
retnuwnit TV sipals to their
subscribers upon semiannual
submission of royalty fees and
statements of account to the Copyright
Office. The royalty fees collected by the
Copyright Office are deposited with the
United States Treasury for subsequent
distribution to copyright owners of
programming retransmitted by the
satellite carriers.

Section 119 identifies two types of
television broadcast signals that are
subject to compulsory licensing:
superstations and network signals. A
superstation is the signal of any
commercial independent television
station licensed by the Federal
Communications Commission.
Examples of supentations retransmitted
by satellite carriers under section 119
are WTBS, Atlanta and WGN. Chicago.
A network station is defined as follows:

(A) A television broadeut station.
includins any translator station or terrestrial
satellite station that rebroadcasts all or
subetantially all of the programming
broadcast by a network station. that is owned
or operated by. or affiliated with. one or more
oftM-televisioD networks in the United
States which offer an interconnected program
service on a resular bois for 15 or more
hours per week to at least 25 of its affiliated
television licensees in 10 or more States; or

(B) A noncommercial educational
broadcast station (as defined in section 397
of the CommUDic:at1ons Act of 1934). 1

17 U.S.C. 119(d)(2). Examples of
network signals carried by satellite
carriers are ABC, CBS, and NBC. A
station of the Public Broadcasting
Service (PBS) would also be considered
a network signal under the statute.

Under the section 119 license.
satellite carriers can retransmit any
superstation they choose to any
subscriber located anywhere in the
United States. However. such is not the

1 This IS the definition of a network signal after
the 1994 amendments 10 section 119. The earlier
detinilion was the same one appearing in section
111 of Ihe Copyright Act.

case with the retransmission of network
signals. Sdtellite carriers may only make
use of the license to retransmit a
network signal to a subscriber who
resides in an "unserved household." An
"unserved household" is defined as a
household that:

(AI Cannot receive through the use of a
conventional outdoor rooftop receivins
antenna. an over-tha-air signal of grade B
intensity (as defined by the Federal
Communications Commission) of a primary
network station affiliated with that network.
and

(B) Has not. within 90 days before the date
on which that houaebold subscribes. either
initially or on renewal, to receive secondary
transmissions by a satellite carrier of a
network station affiliated with that network.
sublcribed to a cable lyatem that provides
the signal of a primary network station
affiliated with that network.

17 U.S.C. 119(d)(10). Service ofnetwork
signals to subscribers who do not reside
in unserved households is an act of
copyright infringement. subject to the
remedies of chapter 5 of the Copyright
Act. unless the carrier is able to
negotiate a private agreement with
copyright owners to license all the
copyrighted works on those network
signals.

In creating the section 119 license in
1988, Congress established different
royalty rates for superstation and

.network signals. based upon
approximations of what cable paid for
such signals under the section 111 cable
compulsory license. 17 U.S.C. 111. The
original rate for a superstation was 12
cents per subscriber per month. The
original rate for a network was 3 cents
per subscriber per month. Congress,
however. authorized a rate adjustment
procedure to change these rates in 1992.

n. The 1992 Rate Adjustment

At the time of passage of section 119.
the Copyright Royalty Tribunal was still
in existence. However, rather than
invest the Tribunal with authority to
adjust the section 119 rates, as was the
case for all other compulsory licenses in
the Copyright Act. Congress instead
gave the task to an ad hoc arbitration
panel assembled solely for that purpose.
The TribunaloMias given authority to
review the decision of the arbitration
panel. as is the Librarian in this
proceeding, but under a different
standard of review.

Congress also established a number of
factors for the arbitration panel to
consider in reaching its determination.
The statute provided:

In determining royalty fees under this
paragraph. the Arbitration Panel shall
consider the approximate average cost to a
cable system for the right to secondarily

transmit to the public a primary transmission
made by a broadcast statiOD, the fee
established under any voluntary agreement
filed with the Copyright Office in accordance
with paragraph (2).% and the last fee proposed
by the parties. befoJe pmceedings under this
paragraph. for the secondary transmission of
superstitions or network ltations for private
home viewing. The fee shall also be
calculated to achieve the following
objectives:

(i) To maximize the availability of creative
works to the public.

Iii) To afford the coPJrilht owner a fair
return for his or her cnMhe work and the
copyriaht user I fUr iDcame UDder exilting
economic conditions..

(iii) To reflect the IIlIatlw101eI of the
copyrisht owner and tM 0DPJIiIbt UI8r in
the product mid.........10 1M public with
reepect to relative~CDDtl'Ibation,
technological contltbatlcat capltal
investment. coat. riak.~tion to the
opening ofn8W ~"creailve
expressioD and mecl1a Ibr their
commUDication.·

(iv) To minim.be1Jiy dlaraptive impect on
the structure of the ludUitlhl involved and
on generally prevaWDa IDduatry practices.

17 U.S.C. 119(c)(3)(B) (1988).
The arbitration pUMt wu given 60

days to reach"its d'eteniJ.mation; it
delivered its report to the Copyright
Royalty Tribunal onNuch 2. 1992. The
panel recommended that the royalty fee
for network signab be raised from 3
cents to 6 cents per subecriber. 57 FR
19061 (May 1, 1992). For superstations,
the panel recommended a two-tiered
rate structure. The paael was impressed
with Congress' consideration of the
application of syndicated exclusivity
protection on the satellite industry.
With respect to cable retransmissions of
broadcast signals. broadcasters may
purchase exclusive riBhts to broadcast
programming within their local market.
and any cable operator importing the
same programming into the
broadcaster's local market is reqUired to
black it out. Congreaa directed the FCC
in 1988 to consider adopting syndicated
exclusivity rules for the satellite
industry, but the Commilaion ultimately
determined that it wu not technically
feasible for satellite carriers to black-out
programming. See 6 FCC Rcd. 725
(1991). To make up for this
technological deficiency. the panel
imposed a higher royalty rate to
compensate for the loss of exclusivity
protection.

For superstations. if they had been
retransmitted by a cable system rather
than a satellite carrier and would have
been subject to the FCC's syndicated
exclusivity rules. the panel adopted a
rate of 17.5 cents per subscriber per
month. 57 FR at 19061 (1992). For

'No such voluntary agreements were reached.
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~ignals that would not have been subject
to the syndicated exclusivity rules for
cable (known as "syndex prooP'
signals), the panel adopted a rate of 14
cents per subscriber per month. id.

The Copyright Royalty Tribunal,
reviewing the panel's decision only
under a contrary to law standard,
adopted the rates recommended by the
arbitration panel. 57 FR 19052 (1992).
The Tribunal did, howev8l'. sqbstitute a
new effective date for the rates, because
it determined that the panel misapplied
the statute. Id. at 19053 (rates effective
on date of issuance of Tribunal's order,
May 1, 1992, not January 1; 1993 date
recommended by panel). No appeal of
the Tribunal's order was taken.

m. S.teWtlrHo... Viewer Ad 0(1994

The ra.adopted by the Tribunal in
1992 were to lot only until the end of
1994, when the aection tt9license was
slated to expire. However, in 1994,
Congress pused the Satellite Home
Viewer Act of t 994, which extended the
section 119 liceue another 5 years, In
reauthorizing the liceDBe. Congress
made several changes to its provisions.
Another rate adjustment-this
proceeding-was scheduled to take
place, and the duty of conducting the
proceeding was given to a copyright
arbitration royalty panel (CARP), with
review by the Librarian of Congress,

The moat significant change to section
119 made by the 1994 amendments, for
purposes of this proceeding, was a
change in the factors to be applied by
the CARP to determine the new royalty
rates. Rather than focus on the price
paid by the cable industry for similar
ret:ra.naJnUsioDl, Congrwa required that
the royalty fees for superstations and
network signals represent the fair
market value. 17 U.S.C. 119(c)(3)(D)
(1994).

Although Congress intended to
replace the statutory criteria for
adjusting the royalty rates from the 1988
Act with the new "fair market value"
standard, a scrivener's error was made
in the 1994 Act. The result was that the
original provisions of section
119(c)(3)(B) remained, and the new
provisions inadvertently replaced the
subparagraph determining those parties
subject to pay the section 119 royalty
fees. Certain copyright owners to this
proceeding requested clarification of the
statute. and the Library issued an order
prior to commencement of the CARP
instructing the CARP to apply only the
new fair market value provisions. and to
disregard the old criteria of section
119(c)(3)(B). Order in Docket No, 96-3
CARP 8RA Oanuary 6. 1997).

The royalty rates adopted in the 1992
rate adjustment were incorporated into

the 1994 Act. subject to adjustment in
this proceeding. The rates adopted in
this Order shall remain effective until
December 31.1999, the current date for
the section 119 compulsory license.

IV. This Proceeding

Pursuant to section 119(c)(2), the
Librarian of Congress initiated this
proceeding with publication of a
Federal Rqistm' notice-on June 11.
1996. establishing a voluntary
negotiation period and a precontroversy
discovery schedule.3 61 FR 29573 Oune
11; 1996). The lChedule was vacated on
September 19, 1996, at the request of
certain copyright owner parties, Order
in Docket No. 96-3 CARP SRA
(September 19,.1996), and rescheduled
on October 29, 1996. Order in Docket
No. 96-3 CARP SRA (October 29. 1996).
The CARP was convened on March 3,
1991.

The following parties submitted
written direct cases to the CARP: (1)
Joint Sports Claimants ("JSC"),
repl8l8ntiDg national sports associations
including Major I...eague Buebel\, the
National Bas.ketball Association, the
National Hockey League. and the
National Collegiate Athletic
~iation: (2) the Public Broadcasting
Service ("PBS"): (3) the Commercial
Network Claimants ("Commercial
Networks"), representing the National
Broadcasting Co.• Inc., Capital Citiesl
ABC. Inc. and CBS, Inc.: (4) the
Broadcaster'Claimants Group
("Broadcaster Claimants Group"),
representing certain commercial
television stations whoae signals are
retransmitted by satellJte carriers: (5) the
Program Supplier Claimants ("Program
Suppliers"), representing various
copyright owners of motion pictures,
television series and specials: (6) the
Music Claimants ("Music Claimants"),
representing the American Society of
Composers, Authors and Publishers,
Broadcast Music, Inc., and SESAC, Inc.:
(7) the Devotional Claimants
("Devotional Claimants"), representing
various copyright owners of religious
programming; (8) the Satellite
Broadcasting 3t Communications
Association ("SBCA"), reIft'esenting
AlphaStar Television. Inc., BosCom,
Inc.. Consumer Satellite Systems,
DirecTV, Inc., EchoStar
Communications Corp.. Netlink USA,
PrimeStar Partners L.P" Prime Time 24
Joint Venture, Southern Satellite
Systems. Inc., and Superstar Satellite
Entertainment; and (9) American Sky
Broadcasting L.L.c. (" ASkyB"). .

J The voluntary negotiation period proved
unsuccessful as no a!U'eements •....erc reached.

The CARP held oral hBlU'ings on the
written cases and evidence, and oral
~(1~ument on the proposed findio8s of
':lct and conclusions of law. The CARP
submitted its report to the Librarian on
August 29. 1997.

The CARP concluded that rates for
both networks signals and supentations
should be adjusted upwards to 27 cents
per subscriber per mouth. III addition,
the Panel determinedthatuol'OJalty fee
should be paid for the retnmlmjuion of
superstations within the sup,erstations'
local markets, and that itbIid no
authority to set a royalty zat8 for
retransmissions of network aIpals_
within their local mubta. Tb8 Panel
recommended July 1. 1911.uthe
effective date for the .....

Section 802(f) of the CoBdIb.'tAct
provides that (w)ithlD .""Ifter
receiving the report of-....",lItht
arbitration royalty panel.. ... ,.~ the
Librarian of Conareu,u:paaJba
recouunendationofth.~of
Copyrights shall adopt or -t-:t the
determination of the~t'17U.S.C.
802(f). Today's order oftbe LIbrarian
fulfills this statutory oblilltlon.

V. The Librariu's ScCIpeoflleriew
The Librarian ofeon- has, in

previous proceedinp. cltIauIed his
narrow scope of review ofCARP
determinations. See 52 PR 8558
(February 12, 1997) (DAKI'.diatribution
order); 61 FR 55653 (October 26. 1996)
(cable distribution order). The salient
points regarding the scope of review,
however, merit repea~

The Copyright Royalty Tribunal
Reform Act of 1993 createel a unique
system of review of a CARP'.
determination. Typically. lID arbitrator's
decision is not reviewBle. but the
Reform Act created two layers of review:
the Librarian and the Court of Appeals
for the District of Columbia Circuit.
Section 802(f) directs the Librarian to
either accept the decision of the CARP
or reject it. If the LibrariaD rejects it, he
must substitute his own determination
"after full examination of the record
created in the arbitration proceeding,"
Id. If the Librarian accepta it, then the
determination of the CARPhu become
the determination of the Librarian. In
either case, through iunance of the
Librarian's Order, it is his decision that
will be subject to review by the Court
of Appeals.

Section 802(f) of the Copyright Act
directs that the Librarian shall adopt the
report of the CARP "unless the Librarian
finds that the determination is arbitrary
or contrary to the provisions of this
title," Neither the Reform Act nor its
legislative history indicates what is
meant specifically by "arbitrary," but
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there is 110 reason to conclude that the
use of the term is any different than the
"arbitrary" standard described in the
Administrative Procedure Act (APAI, 5
U.S.c. 706(2)(A).

Review of the caselaw applying the
APA "arbitrary" standard reveals six
factors or circumstances under which a
court is likely to find that an agency
acted arbitrarily. An agency is generally
considered to be arbitrary when it:

(1) Relies on factors that Congress did
not intend it to consider;

(2) Fails to consider entirely an
important aspect of the problem that it
was solving;

(3) Offers an explanation for its
decision that runs counter to the
evidence presented before it;

(4) Issues a decision that is so
implausible that it cannot be explained
as a product of agency expertise or a
difference of viewpoint;

(5) Fails to examine the data and
articulate a satisfactory explanation for
its action including a rational
connection between the facts found and
the choice made; and

(6) When the agency's action entails
the unexplained discrimination or
disparate treatment of similarly situated
parties.
Motor Vehicle Manufacturers Ass'n v.
State Farm Mutual Insurance Co., 463
U.S. 29 (1983); Celcom Comm. Corp. v.
FCC, 789 F.2d 67 (D.C. Cir. 1986);
Airmark Corp v. FAA. 758 F2d 685 (D.C.
Cir. 1985).

Given these guidelines for
determining when a determination is
"arbitrary," prior decisions of the courts
reviewing the determinations of the
former Copyright Royalty Tribunal have
been consulted. The decisions of the
Tribunal were reviewed under the
"arbitrary and capricious" standard of 5
U.S.C. 706(2}(A) which, as noted above,
appears to be applicable to the
Librarian's review of the CARP's
decision.

Review of judicial decisions regarding
Tribunal actions reveals a consistent
theme: provided that the Tribunal
adequately articulated the reasons for its
decision, specific determinations were
granted a relatively wide "zone of
reasonableness." See National Ass'n of
Broadcasters v. CRT, 772 F.2d 922 (D.C.
Cir. 1985); Christian Broadcasting
Network v. CRT, 720 F.2d 1295 (D.C.
Cir. 1983); National Cable Television
Ass'I1 v. CRT, 689 F.2d 1077 (D.C. Cir.
1982); Recording Industry Ass'n of
America v. CRT. 662 P.2d 1 (D.C. Cir.
1981). As one panel of the D.C. Circuit
succinctly noted:

To the extent that the statutory objectives
determine a range of reasonable'rovalty rates

that would serve all these objectives
adequately but to differing degrees. the
Tribunal is free to choose among those rates.
and courts are without authority to set aside
the particular rate chosen by the Tribunal if
it lies within a "zone of reasonableness."

Recording Industry Ass'n of America v.
CRT. 662 F.2d 1, 9 (D.C. Cir. 1981).
Because the Librarian is reviewing the
CARP decision under the same
"arbitrary" standard used by the courts
to review thb Tribunal. he must be
presented with a detailed rational
analysis of the CARP's decision, setting
forth specific findings of fact and
conclusions of law. This requirement of
every CARP report is confirmed by the
legislative history to the Reform Act
which notes that a "clear report setting
forth the panel's reasoning and findings
will greatly assist the Librarian of
Congress." H.R. Rep. No. 103-286, 103
Cong., 1st Sass. 13 (1993). Thus, to
engage in reasoned decisionmaking, the
CARP must "weigh all the relevant
considerations and· • * set out its
conclusions in a form tharpermits (a
determination of) whether it has
exercised its responsibilities lawfully."
National Cable Television Ass'n v. CRT,
689 F.2d 1077. 1091 (D.C: Cir. 1982).
This goal cannot be reached by
"aUempt[ingl to distinguished
apparently inconsistent awards with
simple. undifferentiated allusions to a
10,000 page record." Christian
Broadcasting Network, Inc. v. CRT, 720
F.2d 1295, 1319 (D.C. Cir. 1983).

It is the task of the Register to review
the report and make her
recommendation to the Librarian as to
whether it is arbitrary or contrary to the
provisions of the Copyright Act and, if
so, whether, and in what manner, the
Librarian should substitute his own
determination.

VI. Review of the CARP Report
Section 251.55(a} of the rules provides

that "[alny party to the proceeding may
file with the Librarian of Congress a
petition to modify or set aside the
determination of a Copyright Arbitration
Royalty Panel within 14 days of the
Librarian's receipt of the panel's report
ofits determination. 37 CFR 251.55(a}.
Replies to petitions to modify are due 14
days after the filing of the petitions. 37
CFR 251.55(b).

The following parties filed petitions
to modify: SBCA. EchoStar
Communications Corp. ("EchoStar").
and commercial Networks. Replies were
filed by JSC. Broadcaster Claimants
Group. PBS. Program Suppliers.
Commercial Networks. Music Claimants
and Devotional Claimants (collectivelv.
"Copyright Owners"), PBS. JSC and '
Broadcaster Claimants Group

(collective. "Certain Copyright
Owners"). and EchoStar.

Satellite carriers oppose the decision
of the CARP, while copyright owners
are generally supportive of it. SBCA
offers numerous reasons why, in its
view, the Panel's decision is arbitrary
and contrary to law. EchoStar confines
its comments to the Panel's decision not
to establish a royalty rate for the local
retransmission of network signals by
satellite carriers, and Commercial
Networks requllt a "cIariflcation" of the
Panel's ruling in orela'to construe it to
mean that the 27 cent fee for network
signals applies to an)' local
retransmission ofnetwork stations to
subscribers in UIiiMftWCl hoU88bolds.
Certain Copyri.... 0WDers challenge
Echo.Star's sl'aJldia8lDfile a § 251.55
petition to modify Tn this proceeding.

Section 251.55-of tile rules uslats the
Register of Copyripta in making her
recommendation to the Librarian, and
the Librarian in conducting his review
of the CARP's deciaioD by allowing the
parties to the pmceedJDg to raise
specific objections to!l CARP's
determination. AI.~ by section
802(0 of the Copyrillit Act, if the
Librarian determines that the Panel in
this proceeding~ -=ted arbitrarily or
contrary to the provisions of the
Copyright Act. he mUit "after full
examination of the record. created in the
arbitration proceedi ",. issue an order
setting the royalty fee * * .... 17 U.S.C.
802(0.

. VII. Review and Recommendation of
the Register

As discussed above, the parties to this
proceeding submitted petitions to the
Librarian to modify the Panel's
determination based on their assertions
that the Panel acted arbitrarily or
contrary to the applicable provisions of
the Copyright Act. These petitions have
assisted the Register in identifying what
evidence and issues in this large
proceeding, in the eyes of the
petitioners, are areu where the Panel
may have acted improperly, thereby
requiring the Librarian to substitute his
own determination. The law gives the
Register the responsibility to make
recommendations to the Librarian
regarding the Panel's determination. 17
U.S.C. 802(f), and in so doing she must
conduct a thorough review.

After reviewing the Panel's report and
the record in this proceeding. the
Register has determined that there are 6
primary aspects of the Panel's decision
that warrant detailed discussion and
;malysis:

(1) Whether the Panel correctly interpreted
and applied the statutory ~tandard for
determining rovalty fees:
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(2) Whether the Panel acted arbitrarily in
adopting the license fees paid by cable
networks as the benchmark for determining
section 119 fees;

(3) Whether the Panel should have made
certain adjustments in the benchmark rates it
adopted; •

(4) Whether it was permissible for the
Panel to adopt the same rete for superstations
and network siguala:

(5) Whether the Panel correctly declined to
adopt a royalty rate for local retransmission
of network aip&Ia by satellite carriers; and

(6) Whether the PanellUppUed the
appropriate eflac:tive date for the newly
established royalty •.

SBCA baa made additional arguments
in its petition to modify as to why the
Panel's decision should be set aside.
Theee 8J'IWIlenta, which primarily
involve evaluation of the evidence and
aUege deficiencies iJl the discovery roles
for CARP proeeedinga. are addressed at
the end of this section.

A. Determination ofFair Market Value

1. Action of the Panel

A fundamental dispute between
satellite carriers and copyright owners
in this proceeding is the meaning of the
term "fair market value" as osed in
section 119{c)(3)(D) of the Copyright
Act. That section provides: 4

In detel'DliDiD& royalty fees under this
puqraph. the Copyript Arbitration Panel
sban establish feet for the retransmission of
network stations and luperstations that most
clearly represent the fair market value of
secondary transmissions. In determining the
fair market valu•• the Panel shall base its
decision on economic. competitive, and
programming information presented by the
puties. inch.diD&-

(i) Tb. competitive environment in wbich
such plOp'UlUlliDg is distributed. the cost for
similar sipa1l ia similar private and ­
compulsory lieeDle marketplaces. and any
special features and conditions of the
retransmission JDlIl'btplace;

(iiI The economic impact of such fees on
copyript owners and satellite carriers: and

(iiil The impact on the continued
availability of secondary transmissions to the
public.

11 U.S.C. 119(c)(3){D).
The Panel examined this provision,

and the legislative history, and
determined that fair market value meant
the prize that would be negotiated in a
free market setting as compensation for
the satellite carriers' right to retransmit
network and superstation signals
containing the copyright owners'
copyrighted programming. The Panel
stated that:

• As discussed above, section 119(cJ[3J[D) is the
lppropriate statutory provision governing the
adjustment of royalty rates. Section 119(c)(J)(B).
which also prescnbes royalty adjustment factors.
wa. inadvertentlv left iu the statute after the 1994
•mendments. . .

[Tlhe language. structure, and legislative
history of the 1994 amendments to section
119 suggest the Panel is directed to
determine actual fair market value and "in
determining the fair market value· • • base
its decision· • • .. upon the non-exhaustive
list of considerations. We interpret the phrase
"base its decision" to require the Panel to
consider each enumerated type of
inlormation but, the weipt to be accorded
each consideration mu.t necessarily depend
upon the quality and quantity of the evidence
adduced and its relatiVll aignificonce to a
detMmincJtion ofactual fair marlcet value. All
evidence fallina within the enWlllR&ted types
of iDformation muat be conaidend but the
evidence which is mo... probative of fair
ll1aIbrt wUue must be ICCOrded peater
weisht than 1 probative evidence· • • .
Th. PIDIlI that the fair market value
rate is that which moet c1oIe1, approximates
the rata that would be JDIIOliated ba a free
market between a williDg buyer and a willing
seUer.

Panel Report at 11 (emphasis in
original).

2. Arguments of the Parties
SBCA aaaedI that the Panel

misapprehended the meaning of "fair
market value," and that it should have
determined the section 119 fees in
accordance with what cable operators
pay for distant signals under the section
111 cable compulsory license. SBCA
Petition to Modify at 12. "Fair market
value is a Congressionally defined term,
and thus cannot be considered under
the 'traditional' sense, as urged by the
[Copyright) Owners." rd. at 14. SaCA
cites certain 1994 floor statements at
length as evidence that Congress
intended that section 119 royalty rates
be set on a parity with cable rates.

DeConcini: Copyright license parity with
cable i. the central feature of the fair market
standard articulated in this legislation. The
incluaion of specific guidance to the
arbitration panel to take into consideration
the Ct»mpetitive environment in which
satellite programming is distributed is
essential to ensure that satellite carriers are
not required to pay higher royalty fees than
cable operators· • • I am confident that the
arbimtion panel will tab Iteps to enswe
that the royalty fee paid by satellite carriers
are on par with those paid by cable operators.
The guiding criteria for the arbitration panel
to establish fair market value in this
legislation wiU accomplish that objective.

• • • The fact that the Senate agrees with
the House on this compromise language is
due to the criteria that defines fair marltet
value in the bill. I have long opposed the
imposition of royalty fees based simply on
the mechanical application of some
conceptual fair market value formula' • •
The arbitration panel will take steps to
ensure that the royalty fees paid by satellite
carriers are on par to those paid by cable
operators. The guiding criteria for the
arbitration panel to establish fair market
value will accomplish this objective.

140 Congo Rec. S14105, 14106 (daily ed.
Oct. 4. 1994).

Brooks; In the hard-fought compromise
reached on this bill. the factors to be
considered under the bill's "fair market
value" determination have been made more
specific. t would note that in determining fair
market value, we intend that the copyright
arbitration panel consider all the factors
railed by the partie•• includiag ceble retes.

140 Congo Rec. H9270 (daily ed. Sept.
20, 1994).

Hugh..: (Llesialation COIdiIIaplatel that the
panel will look to the~
environment in which secdon 119
retra.Damisllions are dlatribu.Wd u weU u the
costa of distribution of aimiIu .1paIs in
similar private and~ Ilcense
marketp1lCel. includiD&tM..copyright
feet UDder section 111.'ndt will help ensure
that the... il vigorous "'........ and
diversity in the video IJlIlIINIIIIIlb
distribution induatry.

140 Congo Rec. H9271 (dailyed. Sept.
20,1994).

Synar. I am also hopeful that any fee
resulUna from the fair ....waIue .taodard
dOlI not disadvlUlUp tbI dltIhery of aateUite
tnmsmillions vis-a-vis tiledeU~ ofceble
retnmsmission under tile -=tioD 111
compulsory lieeDlll· • • ilia my hope that
the fees set for satellite .........i..'ons UDder
the fair market value .taDdulI will. among
other things. reflect the c:ompItldve
environment in which thaM nltNDlmillions
are distributed. TheN la Utde question that
Congress would lib to __ that th.... la
vigorous competition _ cUftftity ia the
distribution of video Pl'OII'IIIIUDiD and the
determination of fair inarbt w1U8 fees
should reflect that intent.

140 Congo Rec. H9272 (dailyed. Sept.
20. 1994).

According to SBCA. these floor
statements proVide cleer Congressional
direction that the royalty fees for section
119 are to be either identical or
substantially similar to thole paid by
cable operators under section111. SaCA
provided testimony demonstrating that
cable operators pay 9.8 cents per
subscriber per month for superstations,
and 2.45 cents per subec:riber per month
for network signals. and submits that
the Librarian should adopt these rates.
SBCA Petition to Modify at 18.

Copyright Owners contend that the
Panel acted correctly in attributing the
plain meaning to the term "fair market
value," and properly rejected SBCA's
position that the rates paid by cable
under section 111 is the governing
factor in detennining fair market value.
Copyright Owners Reply at 12;
Copyright Owners' note further that
even one of SBCA's own expert
witnesses, Mr. Harry Shooshan.
conceded at the hearing that Congress
intended to accord the conventional
meaning to "fair market value." [d.
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Copyright Owners also submit that
portions of floor statements delivered at
the time of passage of the 1994 Satellite
Home Viewer Act are not proper
legislative history and must be given
little, if any, weight. [d. at 14-15 (citing
Overseas Educ. Ass'n, Inc. v. FLRA. 876
F.2d 960 (D.C. Cir. 1989); In the Matter
of Sinclair, 870 F.2d 1340 (7th Cir.
1989)}. Rather, the text of the statute is
the principle source for determining its
meaning. [d. at 15 (citing West Virginia
Hasp. v. Casey, 499 U.S. 83 (1991).

3. Recommendation of the Register
The Panel determined that the term

"fair muket value" should be accorded
~811:meaning-i.e., the price a
.. buyer and a willins seller would

negotiate in • free merbtplaee-and
that the economic. competitive, and
programm.iDs information presented by
the parties provided the evidence to
determine what fair market value
royalty rates would be under the
satellite curier compulsory license. The
Register concludea that this decision is
not arbitrary, nor is it contrary to law.

Both SBCA and Copyright Owners
contend that the meaning of "fair
mulcet value" is a matter of statutory
interpretation. Moreover, it is a well­
established principle that, in
interpreting the meaning of a statute, the
language of the law is the best evidence
of its meaning. Sutherland Stat. Const.
§46.01 (5th Ed.).

The express words of the statute
charge the Panel with determining the
fair market value of retransmitted
broadcast signals by satellite curiers. Id.
(plain meaning of the statute governs its
interpretation). The Panel determined
that "fair market value" meant the price
that would be negotiated between a
willing buyer and a willing seller in a
free marketplace. Panel Report at 17.
The Register determines that this is not
an arbitrary interpretation of the
meaning of "fair market value," nor is
it contrary to law. See Black's Law
Dictionary 537 (5th Ed. 1989) (definition
of "fair market value").

In the 1994 amendments Congress
stated that "liln determining the fair
market value, the Panel shall base its
decision on economic, competitive, and
progrAmming information presented by
the parties· • ." 119 U.S.C.
119(c)(3)(d}. Congress then included in
that amendment a nonexbaustive list of
the types of "economic. competitive.
and programming information" that the
Panel must consider in fashioning
royalty rates that represent fair market
value. That the list is nonexbaustive is
significant. for there may be other types
of information presented by the parties
that. while not falling within one of the

enumerated categories. is nevertheless
relevant to the issue of what the fair
market value royalty rates should be.
The Panel would be responsible for
considering this type of information as
well. if it were relevant to determining
fair muket value.

The Register does not interpret the
enumerated catesories of "economic,
competitive, and programming
information" (for example. costs in
similar private and compulsory license
muketplaces) as establishing criteria
that define the meaning of "fair market
value," To do 80 would. in the Register's
view. run contrary to the plain meaning
of the statute. Sutherland Stat. Const.
S47.07 (5th Ed.). Likewise. the Register
does not see any support for the
argument that one of the enumerated
categories of information. such as the
compulsory license fee paid by cable
under 17 U.S.C. 111. must be accorded
more weight than another. The House
Committee Report to the 1994
amendments makes it cleu that this
should not be the case. See H.R. Rep.
No. 703, 103d Cong•• 2d Seas. 10 (1994}
("In order to aid the panel, the
Committee adopted an amendment
offered by Mr. Hughes directing the
panel to consider economic,
competitive, and programming
information presented by the parties as
well as the competitive environment in
which such programming is distributed.
This would, of course, include cable
rates. but those rates are not to be a
benchmuk for setting rates under
section 119; they are only one
potentially [sicl piece of evidence in
reaching the objective fair market
value,"). The Register, therefore.
determines that the Panel did not act
arbitrarily or contrary to law in
determining the meaning of fair market
value.

Although the Panel determined that
its plain meaning of fair muket value
controlled their interpretation. the Panel
nevertheless consulted the legislative
history to the 1994 amendments and
concluded that "[wJe find no support
for the proposition that Congress did not
mean what it said. The legislative
history reveals no intent to attach a
unique meaning to the commonly
understood and well-established 'fair
market value' term," Panel Report at 16.

A review of all floor statements
offered at the time of passage of the
1994 amendments reveals considerable
differences between the views of the
two Chairmen and some of the
members. These differences are
accentuated by a later floor statement
offered by Chairman Hughes when he
introduced a bill that would make
technical corrections to the 1994

Satellite Home Viewer Act. 140 Congo
Rec. E2290 (daily ed. November 29.
1994) (statement oiRep. Hughes).

The statement of Chairman DeConcini
offers the greatest support to the
argument that the rates established in
this proceeding should approximate
what cable pays under the cable
compulsory license. 140 Cong. Rec.
S14105 (daily ed. Oct. 4, 1994) ("I am
confident that the arbitzation panel will
take steps to ensure that the royalty fee
paid by satellite carriers are on pu with
those paid by cable opel8tOll").
Representative Synar'1 comments
suaest his deaire that • satellite rate
adjustment produce nt8I comparable to
the cable compulaaly ltc8aIe. but he
does not state~ oftha fair
market value I .....d or must
produce suchco~.The
statements of Repl•••IlItl,e Brooks and
Hughes provide that C8ble compulsory
license rates are 00801 the factors to be
considered by the Panel. but they do not
indicate that they are the'only or
controll~ factor.

The Register baa CODSUlted the
caselaw in detel'lDiDiDl the weight to be
accorded floor atatemeDta made by
Congressmen duriDB the pusage of
legislation. The cuelaw provides that
floor statements ofl~ are to be
given little weight Garcia v. U.S., 469
U.S. 70. 78, (1984); Zuber-v. Allen, 396
U.S. 168, 186 (1969) ("Floor debates
reflect at best the UD~dingof
individual Congreeam8ll"). The
reasoning behind this principle was
aptly described by the Federal Circuit
Court for the District of Columbia:

lIlt is DlIC8IIaary for judpe to exercise
extreme caution before cOIIIcbuliDg that
statement made in floor debate. or at ...
hearing. or printed in • committee document
may be taken as statu~..pel. Otherwise.
they run the risk of~ I.uthelltic insight
into remarb intended to ..... quite ditrerent
purposes. Furthermore, to the degree that
judges are perceived u pupiDa any
fnlsment of leaialative hiItory for insights
into congresaiooal int8Dl. to that degree will
leaialators be encounpd to Mit the
leaial.tive record with UDil8teral
interpretations of statutory provisioDl they
were unable to persuade their colleagues to
except· • ".

Int. Broth. ofElec. Wlas. Loc. U. 474 v.
NLRB, 814 F.2d 697 (D.C. Cir. 1987)
(Buckley, concurring); see also Overseas
Educ. Ass'n. Inc. v. FLRA. 876 F.2d 960.
975 (D.C. Cir. 1989) ("While a sponsor's
statements may reveal his
understanding and intentions, they
hardly provide definitive insights into
Congress' understanding of the meaning
of a particular provision") (emphasis in
original).

Of greater importance in discerning
the intent of Congress, as opposed to the



55748 Federal Register / Vol. 62, No. 208 / Tuesday, October 28, 1997 / Rules and Regulations

statements of individual Members. is
the fact that Congress changed the
statute in 1994. When Congress decides
to change a statute, the decision to do
so signifies that it intended to change
the meaning. Brewsterv. Gage. 280 U.S.
327,338 (1932); United States v. NEC
Corp.• 931 F.2d 1493, 1502 (11th Cit.
1991); In re Request for Assistance. 848
F.2d 1151. 1154 (11th Cir. 1988), cart.
denied sub. nom.• Azorv. Minister of
Legal Affairs, 488 U.S. 1005 {19891. That
is what occuned. here. IfCongress bad
truly intended cable compulaory license
rates to govern the adjuatment of fees in
tbia proceediua. the it would not have
amended the statute inl994 to provide
for a fair ID8Ibt value determiDation.!l

msum, while ftoor atatementa by
some Memberl indicate lID intent that
fair market vll1U&be determined in
various ways, by looking at the statute.
committee reports. Boor statemets and
colloquies the Register does not find any
special meaning or limitation attached
to the term "fair market value" and.
therefore. must rely on the plain
lugu. of the &tatute and the plain
meaning of the term. The Panel, in the
view of the Register, therefore, did not
act arbitrarily, or contrary to law in its
interpretation of the meaning of "fair
market value."

B. The Coble Network Fee Benchmark

1. Action of the Panel

In order to determine fair market
value royalty rates .. required by
section 119(c)(3)(DI. the Panel
considered the voluminous testimony
and exhibits preaented by the parties.
Witn... for PBS, JSC. the Commercial
Networb. SBCA. and ASkyB aponsored
economic analyl8ll and testified aa to
their calculation of fair Dl8I'ket value.
The copyright owners used empirical
data of license fees paid to certain cable
networb by multichannel video
program.m.ing distributors (principally
cable operators). while satellite carriers
focused primarily on the license fees
paid by cable operators under section
111.

The PlIDel specifically endorsed the
approach taken by PBS, and its
principal witness. Ms. Unda
McLaughlin. Using data supplied by an
industry survey groUp,1I Ms. McLaughlin
examined the license fees paid by

•There i. no question that the principal factor for
det8lDlin.ing rales under the 1988 legislation WIIS

the rates paid by cable. 17 U.S.c. 119(c)(3)(B) (1988)
[the Panel "shall consider the approximate average
cost to a cable system for the right to secondarily
transmil to the public a primary transmission made
by a broadcast station· • •."l.

°The data was supplied hy Paul Kagan
Associates. a leading infonnation and data company
in the video industry.

multichannel video programming
distributors ("MVPOs") to license the
viewing rights to 12 popular basic cable
networks. These networks are A&E.
CNN, Headline News, Discovery. ESPN,
the Family ChlUlDel, Lifetime, MTV,
Nickelodeon. TNN. TNT. and USA. Ms.
McLaughlin testified that these basic
cable networks represented the closest
alternative programming to broadcast
programming for satellite homes, and
that studies indicated that consumers
value networks and auperstations as
least .. bigbly .. popular basic cable
networks. Dinct Testimony of Linda
McI..au&bUn at 2.-5. She then calculated
a "benchmark" late for these networks
to be used by the Panel .. representative
of the fair IDlll'ket value of broadcast
sipla retransmitted by satellite
carriera:
• • • I have calc:uJa-.d a bMic cable DBtwork
bencbmarlt price ud. UMd- it 10 estimate a
minimum compul8ory liceDie r.e for
sateWte-retraDlJDitted broadcut .tatiOIll. The
avel1lp UceDle r.e of the 12 popular basic
cable networb wu 18 cents in 1992-when
the muimum ..teUite compul8ory rate wu
17.5 ceat.t--eDd bu rileD to 24 cents in 1995,
an 8llllual inaeMe of till pucent per yeu.
The lice _far theM 12 buic cable
oetworu foNceat to i.Dc:reue to an
averqe of 28 cmtIln 1997, 27 cents in 1998
and 28 cents mIne. 'I'hil1U.-ts that the
compulsory rate for ..teillte mnmamitted
staUoDi .hould increeIe at leut
cOJ'l8lpondin&lY with the Iverap pricea for
buic cable networb. to an average at leu'
27 cents for the 1997-99 period.

Id. at 7.
The Panel endorsed Ms. McLaughlin's

approach becauae it detennined that it
represented the closest model. of those
presented. to a free market negotiation
for satellite carriap of broadcast signats,
and because it W88 the most
conservative approach offered by the
copyright ownen. Panel Report at 29­
30. Tha PlIDel rejected the analysis of
JSC (Testimony of Mr. Larry Gerbrandt)
aa too narrow,7 and the analysis of tha
Commercial Networb (testimony of Mr.
Bruce Owen) .. too speculative.' The
Panel abo rejected the analyses of SBCA
and ASkyB because it detenni.ned that
their analyses did not comport with the
plain statutory meaning of the term "fair
market value." rd. at 29-30.

2. Arguments of the Parties

SBCA contends that cable network
license fees are not an appropriate

7 Mr. Gerbrandt isolated the license fees paid for
two basic cable networks: TNT and USA. Tr. 2025­
2026.

• Mr. Owen used regression analysis in an attempt
to demonstrate that MVPDs are willing to pay
proportionally higher license fees for network
signals which contain more expensive
programming. Direct Testimony of Bruce Owen at
7-10.

benchmark because cable networks are
fundamentally different from
retransmission of broadcast signals. It
asserts that "(elxtracting an accurate, or
even representative license fee per
subscriber is basically impossible
because multiple prosrammmg services
are included within contracts, there are
ceilings on agregate Ucense feea for
MVPDs in some cases, free
subscriptions in others, marketing and
launch support provided by the cable
networks. purcbaaea of advertising time
by the cable networb from MVPDs, and
equity investments by each in the
other." SBCA Petition to. Modify at 20­
21.

mreply. Copyright Owners assert that
the Panel acted pl'Ol*1yby utillzins
cable networu 88 die lJenchmark of fair
market vtiue, uul.eccepdIIa the lD&1ysis
of Ma. McLaupJfn. CoPJriIht Ownera
not that they wiahed IDGlmiDe the
license _ paid by ....uite carriera t'l
cable networu in puticu1ar, .. opposed
to the fee paid by all MVPDa in general.
but SBCA refnsed to dIM:loee through
discovery the amounla that satellite
carriers paid. Copyri&bUJwnefl Reply
at 17. They further note thatwhile
SBCA's witness, Mr. Jeny L. Parker.
stated that a me8llinlfu1license fee
could not be determiDed from aateUiteJ
cable network COIltr8Cb. SBCA never
produced the dOCUJD8Dta to support that
assertion. Id. at 18. Copyript Owners
assert that Ms. Mclaujhlin testified that
the license fees presented by her
analysis demonstrated at leut the
minimum amount that satellite carriers
would pay for cable networks, and that
her analysis offered the beat evidence
that was properly accepted by the Panel.
Id.

3. Recommendation of the Register

In the Register's view. the Panel's
decision to use cable network license
fees as a benchmark for establishing the
fair market value of section 119 rates
was the product of rational
decisionmaking, and its decision to use
the PBSlMcLaughlin approach was not
improper.

Having determined that "fair market
value" meant the prica that would be
paid by a willing buyer and asUer in a
free marketplace, it was not illogical for
the Panel to give careful consideration
to evidence of markets that most closely
resembled the licensing of signals under
section 119. In fact, section
119(c)(3)(D)OI requires that the Panel
consider "the cost for similar signals in
similar private· • • marketplaces." 17
U.S.C. 119(c)(3)(D).

All three of the evidentiary
presentations of the copyright owners­
PBS, JSC, and Commercial Networks-
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focused upon the fees paid to cable
networks by MVPDs. SBeA's evidence
of fair market value. the cable license
fees paid under section 111. was less
relevant to the Panel's determination
because the Panel had rejected the
notion that cable fees equaled fair
market value. Panel Report at 29-30.
The Panel's adoption of cable network
fees as the benchmark was not
unqualified. however. because it stated
that "we agree with the satellite carriers
that the economic model governing
cable networks varies markedly from the
economic mode1soveming
broadcast8l'l." rd. at 29. Nevertheless.
the Panel "adopt(ed) the cOpyright
owners' genetal approach using the
mea similar free mukat we can
observe." Id. at 30. After reviewing the
record. the Repater has determined that
the Panel's concluaion is not "arbitrary"
within the l'I1A8n jftD of 17 U.S.C. 802(f').

SBCA contenckthat cable network
fees are not a useful benchmark. because
the economics of cable networks are
fundamentally different from those of
broadcast networks and sUp8rstations.
SBCA Petition to Modify at 20 (citing
testimony of Mr. Harry Shooshan. Mr.
John Haring and Mr. Edwin Deuer). The
testimony of Mr. Shooshan and Mr.
Haring, in particular. suggest that there
are some marked differences between
the licensing of cable networks and
broadcast signals. The Panel, however.
took. account of that. Panel Report at 29.
Nevertheless. there was ample
testimony that the two markets were
also quite similar. Tr. 1202-04 (Mr.
Robert Crandall)j Tr. 1609 (Ms.
McLaupliD)j Tr. 1284 (Mr. Owen). The
PaDel weiabed the evidence and
~tedthecopyrightowners'
approach using cable network fees
because it was "the most similar free
market we can observe." Panel Report at
30 (emphasis in original). Because this
conclusion is grounded in the record. it
is not arbitrary. National Cable
Television Ass'n, Inc. v. CRT, 724 F.2d
176.189 (D.C. Cir. 1983) (decisions
grounded in the record within the zone
of reuonableness).

Likewise, the Panel's decision to rely
on the PBSlMcLaughlin testimony to
establish the cable network benchmark
was adequately grounded in the record.
Panel Report at 18-20. Again, the Panel
stated that use of cable networks was by
no means flawless and. to account for
this. the Panel was adopting the
"conservative" approach offered in Ms.
McLaughlin's analysis. rd. at 31. The
Register determines that the Panel's
decision to accord the PBS/McLaughlin
testimony controlling weight is
consistent with its determination to
utilize the plain meaning of "fair market

value" as the proper standard for setting
royalty fees. Further, it is well
established that using evidence of
analogous markets is the best evidence
in determining market price. See
National Cable Television, 724 F.2d at
187. For these reasons. the Register
determines that the Panel did not act
arbitrarily or contrary to the Copyright
Act.

C. Adjustments to the Cable Network
Fee Benchmark

1. Adjustment to the Benchmark for
Delivery Costs

a. Action of thB Panel. After
establishing cable network license fees,
as presented by Ms. McLaughlin, as the
benchmark for determiDing the section
119 royalty l'8te8, the Panel examined.
inter alia, the special features and
conditions of the retraDamission
marketplace to detemline if an upward,
or downward. adjustment in the
benchmark was appropriate. One of the
aspects of satellite retranamiasion of
broadcast signals that differ significantly
from the tranADJiuion of cable networks
involved the costa of deliVering the
signals to the MVPDs. The Panel found
this issue. along with that of advertising
inserts (discussed infra), as being
"among the most challenging issues for
the Panel to resolve." Panel Report at
43.

The Panel found that the license fea
charged for cable networks included the
cost of delivering the cable network to
the MPVD-Le.• malcing the signal
readily available for reception by the
MVPD for subsequent distribution to
subscribers. ld. at 45. With satellite
retransmission of broadcast signals.
however, the satellite carriers absorb the
costs of getting the broadcast signal from
its geosraphic point of origin, and then
delivering it to its subscribers. [d. The
Panel considered whether the cost of
delivering the signals should. therefore.
be deducted from the benchmark.

The Panel declined to make such a
deduction. The Panel found that there
was no evidence presented to suggest
that if satellite carriers and copyright
owners negotiated in a free marketplace
for the retransmission of broadcast
signals. the copyright owners would
offer satellite carriers a discount on
license fees to accommodate delivery
costs. The Panel discussed the
testimony of Mr. Jerry L. Parker. an
SBCA witness who offered testimony as
to the history, nature and operation of
the satellite industry:

Mr. Parker was invited to demonstrate
whether carrier costs impacted the rates
negotiated between satellite carriers and
cable networks. He could not. Indeed. ~ir.

Parker conceded. for example. that despite
additional costs incuned by DBS 9 carriers
(beyond those of HSD to carriersl. CBS
operators were unable to negotiate lower
rates on that basis. Moreover. he declined to
UlIe the Panel to set a discounted rate for
DBS earners to account fur their bigher costs
than HSD carriers. We must similarly decline
to discount the cable network benchmark to
account for higher deUvery cotts of broadcast
siguals.
PaDel Report at 45-46 (citations
omitted).

b. Arguments of the Parties. SBCA
vigorously contesta the Panel's
resistance to deduc:tiq delivery costs
from the 27 cent benchmark figure.
stating that "it muat be rec= that
all cable networks that are g and
receiving 27 centa baw-made the
n8C88I8IY investment aDd expense in
diatributing th.~.,tr tr tr. Hone of
the (c)opyrisht h.lWuIa or broadcasters
in this proceediDa IDcarred this
necesaa.ry expeDlle for atelllte
distribution of SUpentatiODI or network.
stations." SBCA Petition to Modify at
22. SBCA cit.. the WItimoDy of Ma.
Mclaughlin. who ackDow1edged that
broadcast stations uellOl reaponaible,
and do not incur tile COlt of. delivering
their signal to satellite carriers for
subsequent retrlIDdIfNion. ld. at 22-23.
SBCA submits that "It)be error in Ma.
McLaughlin'S anal" implicitiy
accepted by the P8Del, 11 that these
expenses were buicallYtbe coat of the
(slatellite (clarrien ill 6tributing their
own product." ld. at 23. SBCA asaartB
that the Panel understood that satellite
carriers bore the cost of delivery. but
then mistakenly cablprized it as a
"discount" to compeuate carriers for
their costs, when in fact It is a coat that
must be bome by the copyright owners.
rd. at 25-26.

SBCA submits that it demonstrated
that the average deUvery cost per signal.
per subscriber. per month ia 10 cents.
and 6.5 cents for volume discounts.
SBCA, therefore. contend. that the 27
cent benchmark rate must be adjusted
downward to between 17 and 21.5
cents. Id. at 23, f.D. 53.

In reply. Copyright Owners 8S88rt that
SBCA mischaracterizea the transmission
cost issue by sugesting that the major
focus should be the structural nature of
such costs. rather than whether they
would result in any marketplace price
adjustments. Copyright Owners Reply at
22. Copyright Owners cite Mr. Larry
Gerbrandt's testimony that transmission

• "DBS" stands for Direct Broadcast Service. and
is associated with high powered. high frequency
direct broadcast satellite servIces. An example of a
DBS operator is DirecTV.

10 "HSO" ~tands for "HOlDe Satellite Dish," an'd
typically refers to satellite providers who operate at
lower frequencies than DBS providers.
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costs do not yield different cable
network license fees in the marketplace.
and note that Mr. IerryParker was
unable to demonstrate otherwise. [d. at
22-23.

c. Recommendation of the Register.
The Panel discussed the issue of
transmission costs quite extensively,
finding that the record was devoid of
credible evidence demonstrating that
transmission costs of satellite carriers
affected the rates negotiated between
satellite carriers and cable networks.
Panel Report at 45-46. The Panel
expressly found that SBCA's witness.
Mr. Parker, could not offer evidence of
such an impact, and conceded that
despite additional costs incurred by
DBS carriers, DBS operators were
unable to negotiate lower rates on that
basil. Tr. 2528. The Panel grounded its
determination in the record evidence,
which is the hallmark of rational
decision making. National Cable
Television Ass'n. v. CRT, 724 F.2d 176
(D.C. Cir. 1983).

SBCA's discussion of transmission
costs fails to focus on what impact, if
any, they would have on negotiated
license fees, and instead relates to
which party should bear the cost. Costs
can be shifted between parties in a
busmen relationship, and SBCA asserts
that their costs. when comparing
delivery of broadcast signals with
delivery of cable networks, must be
shifted to copyright owners to prevent a
windfall. However, costs can also be
absorbed by a party as part and parcel
of doing business, and must be when
one party cannot shift the costs (or a
portion thereof) to the other. Where
there i. no credible evidence
demoDStrating a party's ability to shift a
coat, no change in the negotiated price
should occur. The Panel found that to
be the situation with ttansmission costs,
and the Register has no grounds on
which to reject that finding.

2. Adjustment to the Benchmark for
Advertising Inserts

a. Action of the Panel. In addition to
delivery costs. the Panel considered the
issue of advertising inserts very
Significant. Cable networks typically
grant MVPD's a certain number of time
slots during the programming
provided-known as advertising
inserts-for the MVPDs to sell to
advertisers. The monies raised from
these inserts are retained by the MVPD.
and can defray the cost of the license fee
for the cable network approximately 8
cents per subscriber per month. Panel
Report at 43-44. The Panel found.
however. that because section 119(a)(4)
requires satellite carriers to retransmit
the signals of broadcast stations intact.

they do not receive any advertising
inserts for the retransmission of
broadcast signals. Id. at 44. The Panel
considered whether this should result in
a downward adjustment of the
benchmark rate.

The Panel declined to make an
adjustment:

[Tlhe satellite carriers naturally argue that
because the benchmark is based upon the
rate paid by multichannel distributors to
cable networks, we must deduct $0.08 to
obtain the 'real cost' of cable networks. The
copyright ownm counter that most satellite
carriers don't insert advertising into cable
network signals anyway. Indeed, HSD
carrim don't posseu the technology to insert
advertising. Moreover, multichannel
diatributon appear to pay the same cable
network liceou fee regardless of whether
they insert advertising.

rfthis lut uaertloo is accurate, one wo!1.ld
expect that in a hypothetical free market
negotiation. broadcaters would similarly
decline to reduce their license fees to satellite
camers for their lack of advertising
availabilities IIDd no benchmark adjustment
would be appropriate. Both M.s. McLaugb.l.in
IIDd Mr. Gerbrandt opined that, bued. upon
their mowledp and experience. neither the
availability of advertisina inserts. nor the
carrim [siclability to iourt. affects the
prices that cable networks chuge. They did
not support this opinion with any
documentary evidence or empirical data.
However, the satelUte camers allowed this
testimony to stand essentially uIll'9futed.
Indeed. Dr. Haring was explicitly invited to
render lID opposing opinion but forthrightly
declined. In the final analysis, we accept the
copyright ownen' expert testimony and
decline to deduct $0.08 &om the benchmark
as advocated by the satellite carriers.

Panel Report at 44-45 (citations
omitted).

b. Al!Uments of the Parties. SBCA
alleges that the Panel "completely
misconceived the adjustment necessary
to reflect the value for insertable
advertising." SBCA Petition to Modify
at 26. They note that the arbitration
panel in the 1992 rate adjustment made
a downward adjustment for advertising
inserts. 57 FR 19058 (May 1, 1992).
SBCA asserts that the "value of
insertable advertising is significant."
and that its value is "no less than 7.5
cents" per subscriber per month. Id. at
27.

As a "variation" on the advertising
insert issue. SBCA offers that the
increased national exposure of
broadcast stations offered by satellite
retransmissions increases the amount of
revenue that copyright owners receive
for the advertising slots that they retain.
[d. at 28. SaCA submits that the Panel
should have furthe'r adjusted downward
for this value, and argues that it could
not quantify the value because the
necessary information was in the

possession of the copyright owners who
were not required to disclose it through
the CARP discovery rules.It

In reply, Copyright Owners assert that
the Panel fully considered the
arguments of SBCA. and correctly
rejected any downward adjustments for
advertising inserts. Copyright Owners
Reply at 23-24. .

c. Recommendation oftbeJleBister.
The Panel fully discusaed what effect. if·
any. advertising inserts milbt have on
the negotiated fee for l"8tnUIm1i.sion of
broadc:ast signals. Panel Report at 43­
45. The Panel cited the teItiIDony of Ms.
McLaughlin and Mr. Gerbrandt that
"based upon their know...... and
experience. neithertba.~tyof
advertisiDsinserts. nor tbe:cii'rlen
ability [sicl to insert. affec:ta the prices
that cable networks cU9- • .•. The
satellite carriers allowed tbIa _timony
to stand 8118Dtially Ulll8lutlMl. Indeed,
Dr. Haring was explicitlT-iD'rited to
render an opposing opinlon but
forthrightiy declined:' ld. at 44. SBCA
did not offer any testimon1 whlch
incontrovertibly rebuts the teItlmony of
Ms. McLaushUn and Mr. Gedlnndt.
Consequently. the PlJ18lt

• dltlmnination
that no adjustment shou1cl be made is
not arbitrary because it is grounded in
thereeord.

D. Equality Between SUper$mtion and
Network Signal Rates

1. Action of the Panel

As discussed above, eou,resa
established different royalty rates for
superstation and network aipals when
it created the section 119 UeeDSe. The
initial rate for sUperstatiODS was 12
cents per subscriber per month. and 3
cents per subscriber per month for
network signals. This 4 to 1 ratio
reflected the payment of royalties under
the section 111 license. Under section
111, only copyright owners of
nonnetwork programming are allowed
to share in the royalty funds. Cable
operators pay full value for
retransmitting independent.broadcast
stations (of which superstiitioDS are a
subset), and only one-quarter value for
retransmission of network signals. 17
U.S.C. 11(0. The one-quarter value
reflects Congress' determination in 1976
that approximately 25 percent of the
programming on network signals is
compensable nonnetwork programming,
while the remainder is not. Congress

\ 1 SBCA alleges throughout its Petition to Modify
that the CARl' discovery rules. and particularly the
Panel's application of the rule. precluded il from
obtaining Vital information from copyright owners
to support lIS case. which resulted in negative
inferences by the Panei as to the sufficiency of its
presentation. This argument is addressed. infra in
subsection G.

I

I
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carried over this 4 to 1 ratio in the 1988
Satellite Home Viewer Act when it set
the 12 cent and 3 cent rates in the
statute.

The 1992 arbitration panel that
adjusted the section 119 rates took into
account the 4 to 1 ratio, but found that
the amount of network programming on
network stations had declined to
approximately 50 percent, down from
the 75 percent contemplated by section
111. That panel, however, set the
network station rate at 6 cents, which
represented roughly a 3 to 1 ratio to the
superstation rate it set, because it was
concerned with disruption in the
satellite industry of carriage of network
signals if it estabUshed a network signal
rate at half (a 2 to 1 ratio) that of the
auperstation rate. 57 FR 19052,19060
(May 1, 1992). The Copyright Royalty
Tribunal, in reviewing the panel's
decision on this matter, stated that:

The TribUDal believes that the Panel was
not bound by either a 4:1 ratio or a 1:1 ratio.
When the Tribunalwued its declaratory
ruling concerning network copyright owners,
we did not intend to prejudge any future
ratuetting. We noted that in cable and
..tellite. the (MIy-in may not necessarily
correlate to the pay-out. Therefore. a 1:1 ratio
is not required. However. we do believe the
Panel had the authority to take our
declaratory ruling into account. so that it was
entitled to adjust the 4:1 ratio downward to
renect that network copyright owners are
entitled to receive satellite royalties.

Jd. at 19052.
The Panel in this proceeding rejected

the notion that it was required to set
different royalty rates for superstations
and network signals, respectively,
because it was seeking the fair market
value of these signals. The Panel stated:

We find no credible evidence that
retransmitted network stations are worth less
than retransmitted supentations. Indeed,
even assuming arguendo. we were to
conclude that network programming is worth
less, or even wholly uncompensable, we find
no record support for any particular ratio­
no evidence was adduced as to the present
day avera. proportion of network to non­
network programming. And imposition of the
original 4 to 1 ratio by rote. merely to
replicate section 111 rates. would not be
consistent with a fair market value analysis.

Panel Report at 40.

2. Arguments of the Parties
SBGA challenges the Panel's refusal to

apply the 4 to 1 ratio, asserting that such
ratio is binding precedent upon the
PaneL SBCA Petition to Modify at 38.
SBCA contends that Congress
determined. under section 111. that
network programming is not
compensable, and carried this rationale
into the rate structure of section 119.
The fact that networks are allowed to

share in the section 119 royalties. but
not the section 111 royalties, "does not
mean that the network signals are to be
paid for any differently under the
satellite license than under the cable
license" .. .." rd. at 39. Furthermore.
SBGA submits that satellite carriers give
added value to network signals by
carrying them to unserved households
who would not otherwise receive such
signals.Jd. at 41. SBGA contends that,
if anything, there should be no fee for
network sillDll1s.Jd. at 40.

Finally, 'SBCA lU'gUes that the Panel
erred by creating a 21 cent royalty rate
applicable to PBS (defined under the
statute as a network) because "PBS
signala are free on the satellite by law."
ld. at 41. Tb....ignala, SBCA contends,
cannot possibly have a market value,
and there should be no royalty fee for
PBS signals. ld.

Copyright Owners contend that the
Panel correctly rejected the 4 to 1 ratio
because the new law requires a
determination of fair market value.
Copyright Owners Reply at 32.
Copyright Owners note that the binding
precedent referred to by SBGA was an
interpretation of the 1988 Satellite
Home Viewer Act, not the 1994 Act, and
that nothing in the 3.994 Act requires
assignment of different rates for
superstation and network signals. rd. at
33-34.

With regard to SBCA's contention that
retransmission of PBS signals should
not be compensated at the 27 cent level.
Copyright Owners argue that such a
contention "flies in the face of the fair
market value evidence," and that the
PBS signal available for free on the
satellite is not the signal of the member
stations that are at issGe in this
proceeding. ld. at 35.

3. Recommendation of the Register
The Panel did not err by rejecting the

4 to 1 ratio and adopting a network
signal rate that was equal to the value
of the superstation rate. The Panel
correctly observed that while the 1992
arbitration panel generally followed the
ratio set by Congress in the 1988 Act.
the 1994 amendments changed any
reliance upon a pre-set ratio by directing
the Panel to determine only the fair
market value for network and
superstation signals. Panel Report at 40.
There is not evidence in the 1994 Act,
or its legislative history, that Congress
intended the Panel to set a rate for
network signals that is one-fourth of that
for superstations (or any other ratio, for
that matter) if that rate did not represent
the fair market value of network signals.

SBCA asserts that the 1994
amendments contemplate 'a CARP
establishing two rates--<Jne for network

signals. and another for superstations­
thereby inferring that Congress
contemplated rate differentiation (Le.
that one rate would be less than the
other). Such an inference is belied by
language in the House Report. however,
which states that the ratea set by the
CARP in this pme-di"l "should reflect
the fair market value of ..teHite camers'
secondary traOllllltuiOllS of
superstations and network stations."
H.R. Rep. No. 703, 102d Coog.. 2d Sesa.
7 (1994). The statute'" DOt require or
su_t that the rate for network Iipals,
or superstatiolU, be..at anythiq less
than fair market value.

There is no bindiDa precedent that
required the Panel to aPPly a ratio in
value between netwaIi~ and
superstations, and Nt network sipal
rates lower thanau~ ratea. The
1992 arbitration pGel~ a
different criterion (lamaplid by cable
under section 111) to ue.mme section
119 rates, and ita decision therefore
does not serve u pncedent for this
proceeding. Furth8nDon, even if the
1992 arbitration were blD.cl1ng
precedent, the final Older of the
Copyright Royalty TribuDal (which
constituted the final epncy action in
that proceeding) cleuly atated that no
differentiation betweeD network and
superstation rates wu required. 51 FR .
19052 (May 1, 1992) ("The Tribunal
believes the Panel wu not bound by
either a 4:1 ratio or a 1:1 ratio."). The
Panel, therefore, did not act arbitrarily
by rejecting application of the 4 to 1
ratio.

The Register has also examined the
record to determine whether, under a
fair market value analyaia and regardless
of application of a pre-set ratio. the
evidence required a differentiation in
network and superstation rates. The
Panel determined that there was "no
credible evidence that retransmitted
network stations are worth less than
retransmitted sUpeI'lItations." Panel
Report at 40. It was wholly within the
Panel's discretion to arrive at such a
determination. SBCA presented
evidence demonstrating that network
viewer ratings have deC1ined, SBCA
Proposeii Findings of Fact and
Conclusion of Law at 39, but it did not
offer evidence as to what impact such a
decline had relative to superstations,
nor did it quantify the difference in
value between network signals and
superstations under a fair market value
analysis. except to insist that all signals
should be free. See SBCA Reply
Findings of Fact and Conclusions of
Law at 7. The Panel. consequently. did
not act arbitrarily by adopting the same
royalty rate for both network signals and
superstations.
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technologies not in existence at the time
of the legislation." rd. at 5.

In addition. EchoStar submits that the
Panel should have interpreted section
119 flexibly enough to allow local
retransmission of network signals, citing
Sony Corp. of America v. Universal City
Studios. Inc., 464 U.S. 417 (1984) and
Twentieth Centuzy Music Corp. v:
Aileen, 422 U.S. 151 (1915). Id. at 10.
Finally, EchoStar argues that, since the
section 119 license wu modeled after
the section 111 licenae.and local
retransmission of network signals is
permitted under section 111, the two
statutes should be interpreted similarly.
Id. at 11 (citing Northcroav. Board of
Education..412 u.s. 427 (1973):

Commercial Networb Mek a
clarification of the PBDel'. ruliDg on
local retransmission of utwork .ipals,
albeit from a completely dlBerent
perspective. Commercial Networks
request the Librarian to make clear that
where local retransmiaaion of a network
signal does not violate the unserved
household restriction (a cilcumatance
acknowledged by the PlUHIllik.ely to be
rare). the rate for such retraDamisaion is
27 cents per subscriber per month.
Commercial Networks Petition to
Modify at 1. .

In reply. EchoStar oppoaes _
Commercial Networks position, and
argues that the same rationale that the
Panel used in adoptina the zero rate for
superstations applies with equal force to
network stations that are locally
retransmitted to unserved households.
EchoStar Reply at 2.

Certain Copyright Owners object to
EchoStar's position. and contend that
EcboStar does not have standing under
the rules to file a petition to modify the
Librarian's decision when it was not an
active party in this proceeding. Certain
Copyright Owners Reply at 1. Certain
Copyright Owners contend that the
Panel correctly interpreted section 119
as preventing retransmi.sion of local
network signals to served households,
and that the legislative history does not
warrant a different conclusion. Id. at 3­
6.

3. Recommendation of the Register
Two separate issues are presented by

the local retransmission of network
signals. First. there is the retransmission
of a network station within that station's
local market. The Panel categorized this
as local retransmission to served
households, and concluded that section
119 did not permit such
retransmissions. Second, there is
retransmission of a network station
within that station's local market to

" subscribers who satisfy the definition of
an "unserved household" in section

network signals, id.• it declined to adopt
a rate for local rewansmission of
network signals because it determined
that it lacked subject matter jurisdiction
to do so. ld. at 48. The Panel considered
section 119(a)(2)(B), which proVides
that the satellite compulsory license is
"limited to secondary transmissions to
persons who reside in unserved
households," and examined the section
119(d)(10) definition of an unserved
household. The Panel concluded that:

[N)etwork sipals generally may not
retransmitted to the local coverage area of
local network signals. The seperllte rate
request of ASkyB is explicitly intended to
apply to retranamiasion of network -ignals to
serwd houeeholda. Section 119 does no.
provide a compubol)' liceoa·for these
retranlmiuioDa. Hence. we lack subject
matter jurisdiction to set a rate for local
ret.ranlD1illioDa of local network signals.

Panel Report at 48 (emphasis in
orilUnal).

The Panel did acknowledge in a
footnote that there may be "rare
instances" where a household located
within the local market of a network
signal was, indeed. an unserved
household within the meaning of
section 119(d)(tO). ld. at 48. f.n. 62. The
Panel stated that "[t)hese households
qualify as unserved but. under section
119. ASkyB would pay the conventional
'rate for non-local signals.' " ld.

2. Arguments of the Parties
EchoStar contends that the Panel

committed reversible error in
determining that it has no jurisdiction to
set a royalty rate for local retransmission
of network signals, and that the rate
should be zero. EchoStar Petition to
Modify at 1. According to EchoStar, the
language of section 119 regarding the
permissibility of local retransmission of
network signals is nuclear. and the

. Panel should therefore have consulted
the legislative history. rather than
decide the matter on the basis of the
statutory language. ld. at 7-8. EchoStar
submits that the Congressional intent
behind the unserved household
restriction of section 119(a)(2)(B) was to
protect the network-affiliate relationship
from importation of distant signals of
the same network, citing the recent
Copyright Office Report on revision of
the cable and satellite carrier
compulsory licenses. Id. at 4. Because
local retransmissions do not harm the
network-affiliate relationship. EchoStar
asserts that "{iln light of the intent
behind the compulsory license,
therefore, the 'unserved household'
limitation should be read as not
precluding such local-into-Iocal
retransmissioris-a form of
retransmission which required

Finally, SBCA argues that because the
Panel failed to take account of the fact
that PBS signals are free on the satellite
by law. it was error to accord them the
same royalty rate as other network
signals.12 Section 605(c) of the
Communications Act. 47 U,S.C..
prohibits encryption of programs
included in the National Program
Service of the Public Broadcasting
Service, essentially making the National
Program Service free to all satellite
home dish owners. Member stations of
PBS, however, are not subject to 47
U.S.C. 605(c), and satellite carriers may
charge their subscribers for
retransmission of these stations.
Furthermore. the National Program
Service is not a network signal as
defined under section 119(d)(2).
Member stations ofPBS are network
signals under section 119(d)(2).
Presumably, there are PBS programs
available on the National Program
Service that are the same programs
available from PBS stations. although no
such evidence was adduced in this
proceeding. There are also likely to be
different programs. particularly those
produced by member stations. SBCA
did not quantify by how much. under a
fair market value analysis, the same
prognuns on the National Program
Service and PBS stations should reduce
the royalty fee for PBS stations, beyond
a blanket assertion that all PBS stations
should be free. SBCA Reply Findings of
Fact and Conclusions of Law at 68-69.
The Panel concluded that there was "no
credible evidence" wananting a
conclusion that network signals were
worth less, which would include PBS
stations. The Register cannot find
credible evidence to the contrary, and
therefore the Panel's determination
must be affirmed.

E. Local Retransmission of Network
Signals

1. Action of the Panel

In setting the satellite carrier
compulsory license royalty rates for
networks and superstations, the Panel
was asked to distinguish between
satellite retransmission of "distant"
broadcast signals. and satellite
retransmissions of "local" broadcast
signals. The Panel did make this
distinction. setting a royalty rate of 27
cents for distant retransmission of
superstations. and zero cents for local
retransmission of superstations. Panel
Report at 54,

While the Panel adopted a 27 cent
rate for retransmission of distant

12 PBS signals are defined as network stations
under section 119(dj(2]
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119(d)(10). The Panel acknowledged
that such retransmissions were
permissible under section 119. though
likely to occur in "rare instances." but
wu unclear as to what the proper
royalty rate should be.

Local retransmission of network
signals to served households presents a
challenging issue. The Copyright Office
declined to issue a declaratory ruling
that such retnuwnissions are
permissible, though it did not preclude
addreuing such a matter through a
nUemaking procedure. Letter of the .
Acting Genaral CoUDll81 to William
Reyner. Aupt lS~ 1996. MOl9Over. the
0fI1ce baa. in its recent report to the
Seaate on nwision of the satellite and
cable compulsory licenaea. expressly
endoned the permiuibility of such
N'nDamiuicma, and requested Congress
to "clarify" the statute on the matter. "A
Review of the Copyright Ucensing
R81imea Coveriag Retransmission of
Broadcast Signals." Report of the
Register of Copyrights at xx (1997)
(hereinafter "Register's Report"). As the
agency responsible for administering the
Copyright Act, the Office beHeves that it
retains the authority to conduct a
nUemakina proceeding to determine the
permissibility of local retransmission of
network signals to served households,
reprdless of the Panel's determination
in this proceeding.

Neverthelel8, the Register must
determine whether the Panel's decision
that such retransmissions are not
permitted under section 119 is contrary
to the provisions of the Copying Act. 13

The Register reviewed the language of
1BCti0n 119, and its legislative history,
both in the context of this proceeding,
and in her report to the Senate. Such
review confirmed the Register's belief
that Congress simply did not consider
the il8ue of local retransmission of
network signals to served households at
the time of pasll88e of section 119,
principally because the technology to
make such local retransmission did not
commercially exist. It is evident from
the history surrounding adoption of the
unserved household restriction in 1998
that adoption of the restriction was
motivated by concerns expressed by
network affiliate stations that
importation of distant network stations
affiliated with the same network would
erode their over-the-air vicwershiF.
Register's Report at 103-104. This
suggests that if Congress h2.d ·~onsidered

the issue. it might have con,L:Jeu ;cca)
retransmissions to served k:.s'!nolds.
On the other hand. the secLcCl

::1 BeC3L:Se the Panel's decIsion Gr: :'l~:i ':~)lr:t 1$;.\
,'onC.USH,}!"I of law. the arbitrary .~td!1;,:;,jj \ not
.• ppit"alole

119(d)(lo)(A) portion of the definition
of an "unserved household" does not
specify receipt of what network signal
over-the-air triggers the prohibition in
making retransmissions of network
signals. The language of section
119(d)(10)(A) could easily be read to
prohibit retransmission by satellite
whenever the subscriber receives an
over-the-air signal of Grade B intensity
from any network affiliate, including the
local network affiliate that the satellite
carrier intends to retransmit to the
subscriber. This is the position that the
Panel took.

In sum, the Register determines that
the law is ailent on this issue.
Consequen!, the Register cannot
unequivQC say that the Panel's
decision is itrary or contrary to law.

The second lulle is the local
retranamiuion of network signals to
unserved households. The Panel
appean to have presumed that such
retransmil8ions are permissible. Panel
Report at 48. The Resister determines
that they are permissible, as provided by
the expl'8l8 tenna ofsection 119. The
Panel failed ta articulate what royalty
rate would be applicable to such local
retranamissiou. It mentioned, in a
footnote, that the number of unserved
households within a network station's
local market were likely to be few. and
cited the testimony of ASkyB's witness,
Preston Padden. that ASkyB would, in
those instances, "pay the conventional
'rate for non-local signals.' " rd. at 48.
f.n. 62 (quoting written direct testimony
of Mr. Padden). The Panel did not
expressly state what the rate should be
for all carriers making local
retransmissions of network signals to
unserved households.

Commerical Networks urge that the
rate for such retransmissions should be
27 cents. EchoStar 14 argues that the rate
should be zero, consistent with the
Panel's adopted rate for local
retransmissions of superstations. To the
extent that the Panel sought to impose
the 27 cent rate on local retransmissions
of network signals to unserved
households. the Register determines that
such action is arbitrary. The Register

•• The Registera~ with Copyright Owners that
EchoStar lacb standing to file a petition to modify
tho Panel's determination. and recommends
di,missal of the petition. Section 251.55(a) of the
rules, 3;' CFR provides that only parties to the
proceeding may file petitions to modify. and makes
no provision for nonpanies. EchoStar. though 8

;:lcmber of. and representcd by SSc.'\.. was not a
,uty to t!1I5 proceeding becau.e it did not file a
~"tice of Intent to Participate as reqUJl"en by the
rules. See 37 CFR 251.45(8).

DismissaL of EchoSt8rs petition. however. noes
nut preciude conSIderation of the ,ssues
s:-lt!'oundin~ local retransmlssions 'Jf network
si~ais. and thA Ke~l$ter LoS conSidered tbese a.s
r~llired bv section H02\.~).

cannot find testimony in the record that
supports the conclusion that local
retransimssion of network signals to
unse~d households has a fair market
value rate of 27 cents, particularly
where the Panel determined that the fair
market value of local retransmissions of
superstations was zero. Panel Report at
52. Likewise. the record does not
support a conclusion that there is any
differentiation between the fair market
value of local retranaimsaiou of
network signals vi8+Yia supent8tiOD/J.
Commercial Networb do not cite any
testimony to the contruy in their
petition to modify.

To the extent that the Panel failed to
adopt a rate for local mrnmdWona of
network signals to~
households, the ...... cIMermines that
such action is iDcorillllnt with its task
in this proceediDs. ..nc:ommends
that the Ubrarian aubRttute his own
determination. 17 U.S.c. 802(g). The
dearth of testimony on this issue and,
for that matter, the P8Del', cursory,
discuaion of it, is not au,rprising
because local re\nJllmiMion of network
signals to unserved ~useholds. and
served households as well. is
undoubtedly an unatlnctive business
proposition to satellite carriers.
Nevertheless, the issue was before the
CARP, and requires a reIOlution.

The Register recoll1lD8Dds that the
Ubrarian adopt a zero raIB for local
retransmissions of network signals to
unserved households because the
Register is persuaded that the Panel's
conclusions with respect to local
retransmissions of supentations are
equally applicable to local
retransmissions of network signals to
unserved households. Panel Report at
52-53. As noted above, there is no
conclusive evidence to sUl88lt that
locally retransmitted network signals
are of greater fair market value than
locally retransmitted superstations.
Accordingly, the Register recommends
adoption of a zero rate for local
retransmission of network signals to
unserved households.

F. Effective Date of the New Rates

1. Action of the Panel

In announcing the royalty rate of 27
cents for distant retransmission of
network and superstation signals. and
zero cents for local retransmission uf
superstations, the Panel stated that the
time period for payment of the rates
would be from July 1. 1997, through
December 31.1999. Panel Report at 54.

2. Arguments (,f the Parties

SBCA r;onttlnds that the Panel acted
r.ontrarv to bw by setting an effective
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date of July 1, 1997. for the new rates.
SHCA states that the Panel did not have
any authority to set an effective date
because section 119(c)(3)(C) states that
the rates become effective as set forth in
the Librarian's order. SHCA Petition to
Modify at 46. Further. SBCA argues that
the effective date of the new rates must
be prospective only. rd. at 47. It notes
that section 119 contemplates
prospective application by discussing
the rates "to be paid." rd. at 48-49
(citing section 119(c)(3)(A) and the 1988
House Report to the Satellite Home
Viewer Act). SBCA argues that the
caselaw prevents retroactive application
of agency rulemaking unless the
enabling statute expressly states
otherwise, and submits that the
Librarian's order in this proceeding
effectively constitutes a rulema.k.ing
because the Copyright Office's rules are
being amended to renect the new rates.
Id. at 50-51.

Additionally, SBCA argues that
applying the July 1, 1997, effective date
would cause substantial harm to the
satellite industry. Id. at 55. SBCA
submitS affidavits of representatives of
the satellite industry discussing their
inability to adequately inform their
subscribers on a timely basis of the rate
increase, and the difficulty of adjusting
distribution contracts to accommodate
fee increases. Id. at attachment A.

Finally, SBGA takes the Librarian to
task for not complying precisely with
the procedural schedule established in
the statute for this proceeding.
Specifically, SBGA contests the
Library's decision to temporarily
suspend the schedule to address issues
raised by ASkyB, so that the CARP was
initiated on March 3, 1997, as opposed
to January I, 1997, as contemplated in
section 119(c)(3)(A). SBCA argues that
because the Library violated the time
requirement of section 119(c)(3)(A), and
such delay caused substantial harm to
satellite carriers. "the Panel's report
should be invalidated on due process
grounds, particularly with respect to the
prejudicial effective date directly
resulting from the Librarian's failure to
comply with a critically important
statutory requirement." rd. at 55 (citing
Baumgardnerv. Secretary, Dept. of
Housing and Urban Development. 960
F.2d 572 (6th Cir. 1992).

Copyright Owners assert that they
have interpreted section 119 from the
beginning of this proceeding as
requiring an effective date offuly 1,
1997, for the new rates, and that SBCA
never challenged that position until
now. thereby estopping SBCA from
raising the issue. Copyright Owners
Reply at 42-43. Copyright Owners also
argue that the Librarian's good cause

delay in commencing this proceeding
does not invalidate it, and that the cases
cited by SHCA are inapposite. Id. at 44­
45. Copyright Owners also attach an
accompanying motion to strike the
affidavits offered by saCA to
corroborate its argument that the July 1
effective date will cause undue hardship
on satellite carriers. SHCA opposes this
motion.

3. Recommendation of the Register
Section 119(c)(3)(C) prOVides that:
The obligation to pay the royalty fee

established under a determination wmch-
HI is made by a copyright arbitration

royalty panel in an arbitration proceeding
under this paragraph and is adopted by the
Ubrarian of Conpess under section 802(0, or

(ii) is estabUshed by the Ubrarian of
Congress under section 802(f) shall become
effective u provided in section 802(g) or July
1,1997, whichever is later. 17 U.S.C.
119(c)(3)(C). Clause H) of section 119(c)(3)(C)
described the situation where the Librarian
adopts the decision of the CARP. while
dallae (ii) describes the situation where the
Librarian hal rejected the CARP's decision
and sub&tiluted his own determination. U

The effective date of the established rates is
either July 1, 1997, or the date set pursuant
to section 802(g), whichever date is later.

Section 802(g) governs judicial review
of the Librarian's decision in this
proceeding. The section gives "any
aggrieved party who would be bound by
the (Librarian's) determination," 30
days in which to notice an appeal with
the United States Court of Appeals for
the District of Columbia Circuit. The
section then provides that "[ilf no
appeal is brought within such 30-day
period, the decision of the Librarian is
final. and the royalty fee * * * shall
take effect as set forth in the decision."
(emphasis added). Section 802(g) then
provides that if an appeal is taken.
"[tlhe pendency of an appeal under this
paragraph shall not relieve persons
obligated to make royalty payments
under section ( ).. * * 119 * * * "
Nothing else is said in section S02(g)
with regard to the possible effective date
of royalty rates.

SBCA and Copyright Owners strongly
disagree over the effective dates of the
royalty rates established in this
proceeding. SHCA believes that the
effective date can be no sooner than 30
days after the Librarian's decision (I.e.
November 26,1997) at which time it
will be known whether or not the
Librarian's decision is final, while the

15 Interestingly. the statute does not address the
Situation. as 1n this proceeding. where the Panel's
decision is accepted in part and rejected in pan,
Subclause (ii) most likely applIes to this proceed"'g
because the Librarian has estabhshed one ..>f the
(I)valtY rates {the rate for local retIallSIIlission of
netwo·,k signals to unserved households).

Copyright Owners maintain that July 1,
1997, is the proper effective date. The
Register has examined the governing
language of sections 119(c)(J)(CI and
80210, and notes an incongruity with
respect to the July 1, 1997, date.

Section 119(c)(3)(A) provides that this
proceeding was supposed to have
started on January 1,1997. Given the
1BO.day arbitration period. as proVided
by section 802(e), the latest the Panel
could have delivered ita report would
have been June 29,1997. The Librarian
would then have the 6O-day review
period in which to either accept or
reject the Panel's deciaion. which would
place the date of final agency action at
no later than August 28,1997. This is
almost two months after July 1, 1997.
While Congress could have
contemplated the Libnrien completing
his review in less than 60 days. it is
hard to imagine that Congress could
have expected him to complete it in just
one day: the time period from delivery
of the Panel's report on June 29 to the
issuance of the Librarian's decision on
July 1. 1997. The more likely
explanation is that Conpeas envisioned
the CARP delivering ita report well
before--at least two months-the 18D­
day deadline. Only in this manner could
the Librarian have issued a decision that
was before July 1, 1997. thereby
justifying inclusion of the language
"July 1, 1997," and "whichever date is
later" in section 119(c)(3)(C).

Contrary to the assertions of the
Copyright Owners, July I, 1997, is not
the statutorily prescribed effective date
for the new royalty rates announced in
today's decision. July 1. 1997, is only a
contingency date in the event that this
proceeding had ended before July 1,
1997, which it clearly did not. Rather.
the Register must look to section 802(g).
which provides that the effective date of
the new rates is "as set forth in the
decision." 17 U.S.C. 802(g). The Register
interprets "decision" to mean the
decision of the Librarian, and not the
decision of the CARP. since section
802(g) only refers to the decision of the
Librarian. Consequently. the Register
concludes that only the Librarian of
Congress has the authority to set the
effective dates of the royalty rates in this
proceeding, and it was contrary to law
for the Panel to announce an effective
date. See Panel Report at 54. The
Register recommends that the Librarian
reject the Panel's determination of an
effective detp..

The remaining issue is, if the Panel
had no amhority to set the effective
date, wh:n ~3 the correct effective date
for the Litm.rian to establish? Neither
the statu'.c. nor the legislative history.
offers any ~.:..Iidance on this point.
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Copyright Owners urge the July 1. 1997
date. and submit that SBCA is estopped
from arguing for a later date since SBGA
did not object to Copyright Owners'
request to the Panel for a July 1, 1997,
effective date. Copyright Owners Reply
at 43-44. The Register recommends
rejecting Copyright Owners' estoppel
arsument because the Panel did not
have authority to set the effective date,
and the matter is now being properly
raised before the Librarian for the first
time.

Copyright Owners also contend that
July 1. 1997, must be the date because
the evidence it presented to the Panel,
particularly the PBSlMcLaughlin
teatimony. wu premised on a July 1,
1991. date. rd. at 42. According to
Copyright Owners. if the Librarian
adopts an effective date of January 1,
1998. he would have to increase the 27
cent fee to reflect the Panel's
understanding of a thirty-month
effective period for the new rates. [d. at
42-43.

The Register recommends rejection of
Copyright Owner's contention for two
1'8UOns. First, the Panel accepts Ms.
McLaughlin's testimony as a general
matter to establish a workable
benchmark. Panel Report at 31. The
Panel did not accept her testimony, and
its accompanying premises and
assumptions, as the precise analysis of
what the royalty rates should be. Id.
Furthermore, although the Panel stated
that "Ms. McLaughlin's analysis yielded
a rate of $0.27 per subscriber per month
averaged over the three year statutory
period," Panel Report at 30, a July 1
effective date accounts for only half of
the year, and Ms. McLaughlin did not so
limit her testimony. PBS Proposed
Findings of Fact and Conclusions of
Law at 18-19.16

In the Register's view. an effective
date later than July I, 1997, does not
significantly undermine the Panel's use
of the 27 cent benchmark generally, or
its later decision to adopt that figure
specifically, nor does a later effective
date require an upward adjustment.

The second, and most significant,
reason for not setting the effective date
atJuly 1. 1997. involves the issue of
retroactive rulemaking. Although the
Librarian's decision-today involves
review of the Panel's determination, it is
also a ofinal rule with respect to setting
the rates. The Copyright Office has
previously determined that it lacks the
authority to engage in retroactive
rulemaking. 54 FR 14217 (1989). The

16 Ms. McLaughlin's lestimonv was based upon
her projection of what the average c3ble network
beenfe fees would be for 1997 (25 cunts). l<.j\lB (27
ccntsl and ~,999 (28 cents!. not the actual fi~ufl's_

Jd, at 19.

United States Court of Appeals for the
District of Columbia Circuit, the only
court with jurisdiction to consider an
appeal of today's decision. has expressly
held that the Copyright Act does not
confer retroactive rulemaking authority.
Motion Picture Ass'n of America. Inc. v.
Oman, 696 F.2d 1154, 1156 (D.C. Cir.
1992). The Register does not believe that
the Librarian has the authority to set an
effective date for the new royalty rates
which is prior to the issuance of today's
decision.

Given thia limitation. the issue still
remaina regarding the proper effective
date. Copyright owners obviously desire
an effective date as soon as possible. so
that they may reap the benefits of the
higher rates. There are, however,
sipificant administrative
considerations surrounding
implementation of the new rates.
Satellite royalty rates are calculated on
a monthly basis, so that an effective date
other than the first day of a month will
require application of two sets of royalty
rates (the old rates and the new rates) to
one monthly calculation. The Register
finds this not only burdensome to
satellite carriers calculating the rates,
but to the Copyright Office as well in
administering the section 119 license
and examining the statement of account.
The Register, therefore, counsels against
adopting an effective date that is other
than the first day of a month.

Also, there are significant costs to the
Copyright Office associated with
implementing the new rates. New
statement of account Corms must be
created and sent to satellite carriers, and
staff must be trained to examine for
application of the new rates. The
Register notes that satellite statements of
account Cor the second accounting
period of 1997 are due to be filed no
later than January 30,1998.27 CFR
201.11(c). An effective date in the
second accounting period of 1997
would cause significant burden and
hardship to the Copyright Office to
prepare to collect royalties and issue
and process statements of account
generated by the new royalty fees by the
January 30. 1998, due date.
Consequently, the Register recommends
that the new royalty rates, adopted in
today's decision. not be effective until
January 1. 1998.

In recommending a January 1, 1998,
effective date. the Register draws
support from section 119(c)(3)(C). As
discussed above. Congress apparentlv
contemplated the possibility of the
issuance of a final decision in this
proceeding before (perhaps even well
before) July 1, 1997. Congress could
have chosen simply to make ilie
decision effective on the date of

adoption. but instead chose July 1. 1991,
as the later effective date. July 1 is the
first day of an accounting period which,
has the final decision iuued on or
before that date. would have allowed
the Copyright Office ample time to
prepare for implementation oC the new
rates. Because today's deciaion iB
issuing only two montbJ. from the end
of the 1997/2 accounting period, a
January I, 1998. effective date is
consistent withCo~intent.

The parties have rUled two other
issues. dilCUSsed abcmt, wblch the
Resister briefly adm-.Pirst. SBCA
all... that because initiation of the
CARP was delayed 2 IDCIIltM to enable
the Librarian to rule on tile matter of
whether local retraD........ should be
a part of this proceediD& tbe eDtire
Proceedin8 is invalid. 1baIeglater
agrees with Copyript aw... that the
cues cited by SBCA for tIda rather
remarkable contention aN blappoeite.
United States v. Amdahl Corp., 186 F.2d
387 (Fed. Cir. 1988) involved a contract
entered. into by the T1'eMury Deputment
that wu statutorily outside the scope of
its authority. Contnctinl outside the
scope of authority di.. lilniftcantly
from postponing proc:edW'llf dates for
good cause. Albenga v. Word, 835 F.
Supp. 660 (S.D.N.Y. 1988) involved an
agency that created ru1eI beyond its
authority. Again, thia is sipificantlY .
different. Finally, Baumprdnerv.
Secretary, Dept. ofHouan, and Urban
Development, 960 F.2d 572 (6th Cir.
1992) involved the failure of an agency
to timely deliver an llCCUI8ta complaint.
As SBCA notes, the court in this case
did not find the agency action
invalidated because the delay was not
sufficiently prejudicial. The Register
cannot find any convincing evidence of
irreparable prejudice incurred by SBCA
as a result of the brief delay, particularly
where the Register is recommending a
January 1, 1998. effective date.

Furthermore, the Register notes that
the same claim of invalidity has been
raised in a Copyright Royalty Tribunal
proceeding. and expressly rejected by
the D.C. Circuit. The Court stated: "It
would be irrational and wholly
unprecedented for a court to direct an
agency to scrap a year's hearings and
decisionmaking effort and start over
because its proceeding did not conclude
precisely on time." National Cable
Television Ass'n, Inc. v. CRT, 724 F.2d
176,189 n. 23 (D.C. Cir. 1983). The
Register agrees with this view. and
recommends rejection of SBCA's
argument.

Second, in support of its position that
satellite carriers would be unduly
hanned bv a Julv 1, 1997, effecti;e date.
SBCA submitted affidavits of satellite
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representatives. Copyright Owners
moved to strike these affidavits, and
SHCA opposed. The Register's
recommendation of a January 1. 199B,
effective date has mooted the issue. The
Register does recommend. however. that·
the affidavits be stricken. The record is
closed in this proceeding by order of
August 14. 1997. section 251.55 does
not permit submission of additional
evidence. Although the matter of the
effective date is for the Librarian. and
not the CARP. to decide, such affidavits
could only be accepted. if the Librarian
determined that the record needed to be
reopened to take additional testimony.
Since the matters diacuased in SHCA's
affidavits are moot. the Register
recommends that they be stricken.

G. Additional Issues Raised by SHeA

SBCA raises several additional issues
in its Petition to Modify. Hecause these
issues all relate to evidence not adduced
during the course of the proceeding. and
the weight to be accorded evidence that
was adduced. they are addressed
together.

1. The first issue involves the history
of retransmission consent negotiations
under the communications law. Under
retransmission consent. an MVPD must
obtain the permission of a broadcaster
before the MVPD can retransmit the
broadcaster's signal to the MVPD's
subscribers. Retransmission consent
negotiations took place between the
cable industry and broadcasters in 1993
and 1996. SBCA attempted to show that
little compensation was obtained by
broadcasters for permission to
retransmit their signals in an effort to
prove that the fees under the section 111
license represent actual fair market
value. The Panel stated that "[wle agree
that these retransmission consent
negotiations are relevant to a
determination of fair market value and
represent potentially probative
evidence. Unfortunately. the evidence
adduced is so vague and replete with
qualifiers as to provide little guidance."
Panel Report at 34. The Panel noted
cross-examination testimony of Ms.
Mclaughlin and Mr. Gerbrandt
indicating that some compensation was
paid. but also noted that Mr. Shooshan's
and Mr. Haring's testimony discussed
retransmission consent negotiations
only in the context of local. and not
distant, retransmissions. Id. at 35. The
Panel concluded that the "testimonv
upon which SHCA relies lacks sufficient
scope and specificity to rehut or modify
the PBS-McLaughlin analysis." [d.

SHCA submits that it could not
present further evidence on the
compensation received by copyright
owners and broadcasters for

retransmission consent negotiations
because "discovery procedures do not
allow the Carriers to determine those
amounts." SHCA Petition to Modify at
35. SBCA asserts that the failure to
present such information "should not be
then turned against the Carriers to say
that the retransmission consent
negotiations cannot be properly
quantified." Id.

Copyright Owners contend that the
Panel correctly evaluated the evidence
of retransmission consent negotiations
and found it unavailing in malting an
adjustment to the benchmark. Copyright
Owners Reply at 27-31.

2. The second issue involves the issue
of the coats incurred by cable networks
in assembling the clearances for their
programming. SBCA attempted to show
at hee.ring that copyright owners do not
have costs in the broadcast signal
retransmission context, and therefore an
appropriate downward adjustment of
the benchmark must be made. The Panel
stated that the clearance costs in the
cable network arena are unknown, but
did not agree that a downward
adjustment of the benchmark was
required:

In a hypothetical free market. it is quite
conceivable that the higher the costs
broedcaatera must pay to clear their signals
for DTH11 distribution, the higher the royalty
rates they would charge satellite carriers.
Accordingly. the impact of high clearance
COlts on fair market value (based upon a
hypothetical free market analysis) could be
positive rather than negative. No adjustment
to the cable network benchmark is required.

Panel Report at 41.

SBCA argues that it could not
determine the costs to copyright owners
for clearances of cable networks since
such information was not within the
scope of discovery, and therefore one
should not assume. as the Panel did.
that such costs could automatically be
shifted to satellite carriers. SHCA
Petition to Modify at 30.

Likewise. SBCA argues that it could
not quantify at hearing the added
benefit that satellite retransmission
gives copyrighted programming (digital
picture quality. inclusion in electronic
guides) because of "the absence of any
ability to take discovery." [d. at 31-32.
The Panel determined that "no
quantifiable benefit was identified and
no evidence adduced" to demonstrate
added value by satellite
retransmission." Panel Report at 40.
SHeA asserts that "the Panel held the
Carriers to an unworkable standard of
proof." SHCA Petition to Modify at 32.

""DTH" stands fer "direct to home."

In reply, Copyright Owners contend
that the Panel acted correctly. Copyright
Owners Reply at 24-27.

3. A-third issue involves quantifying
the effect on advertising revenues and
superstation fees of satellite
retransmissions of broadcast signals.
SHCA asserts that they quantified "as
well as could be in a regime which
denies discovery" that advertising
revenues are higher because copyright
owners known that their programming
reaches a wider audllDC8 due to satellite
retransmission. SBCA Petition to
Modify at 36. likewise, SBCA asserts
that "superstation taxea..-the amounts
charged to broadcut-..by cccopyright
owners--are greater, pII'dcululy in the
sports context. becau. copyright
owners know that RteDtt8
retransmissions resUltmpeater
viewership. Id. at 37-31. SICA
presented evidence that both the
professional bueball u.d basketball
leagues extracted additional
compensation from WGN in Chicago
and wrBS in Atlanta-both
superstations known to be widely
distributed on...te11ite-tbough the
amount was not quantified. SBCA
Proposed Findings of Fact and
Conclusions of Law at 72-73.

The Panel addreued. the potential for
increased advertising revenue due to
satellite retransmiuions, stating:

The fundamental miuirm of broadcuters is
to expand their audie_ to maximize
advertising revenu8l. At their own expense
and risk. the satellite eurien developed a
DTH market which expaDda the broadcuters
laicl reach at no coat to the broadcaaters.
However, we asree that DO empirical
evidence demonstnt1DB m increase in
advertising revenu81 wa adduced. Though
the broadcasters (and hence the copytight
owners) clearly benefit from expmded reach.
these benefits may not be amenable to
measurement and qumt1flcatton. The
copyright ownera furtber ll'IUe that because
most basic cable networa alao advertise. to
the extent that broadcut8ra to benefit from
expanded reach, the beaeftt fa already
reflected in the cable network benchmark.
We agree to a point. Broadcast stations rely
upon advertising revenue to a much greater
extent than do cable networb (excepting
those cable networks which command very
low or even negative royalty fees). It
naturally follows that the benefits which
accrue to broadcasters have not been ful1y
reflected in the cable network benchmark
price. Though some downward adjustment
from the copyright owners general approach
seems appropriate. we are unable to quantify
such an adjustment. However. our decision
to adopt the most conservative approach
(PBS-Mclaughlin) reflects this consideration.

Panel Report at 36-37. The Panel did
not use the term "superstation tax" in
its discussion.


